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Mental Incompetency 
vs. the Insanity Defense

Each is focused on the state of mind 
of the defendant at different times:

Incompetence

Present 
Mental 
State

Insanity 
Defense

Mental State 
at Time of 

Offense

Defendant can be found competent 
yet still raise the insanity defense:

“A finding that the defendant 
is mentally competent to stand 
trial shall not prejudice the 
defendant in raising the issue 
of insanity at trial and is not 
admissible”

– 18 U.S.C. § 4241(f)
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If You Suspect Client Is Legally 
Incompetent, Can You Be Forced To 

Proceed To Trial?

NO

3

Due process categorically prohibits subjecting a defendant 
who is mentally incompetent to proceed to a criminal trial

See Drope v. Missouri, 420 U.S. 162 (1975)
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Can A Mentally Incompetent 
Defendant Enter A Plea? 

NO

4

• A defendant must be mentally competent for all decisions in the 
criminal process

• If a defendant is found mentally incompetent, he cannot proceed 
towards a plea or a trial unless he can be restored to mental 
competency

See Godinez v. Moran, 509 U.S. 389 (1993)
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The Legal Standard For Mental 
Competency

5

• An individual is mentally incompetent to stand 
trial if he suffers from a mental disease or 
defect which makes him
– unable to understand the nature and consequences 

of the legal proceedings against him; or  
– unable to assist properly in his defense

18 U.S.C. § 4241(a) 
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Can Mentally Incompetency Be 
Waived? 

NO
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• Neither defendant or attorney can waive the issue of a 
defendant’s competence to proceed.

• Must wait until defendant restored to mental competency

Pate v. Robinson, 383 US 384 (1966)
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Client is found to be competent.  
Three weeks later he appears to be a mess. 

Are you stuck with the competency determination? 

NO
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• Mental competency is a fluid concept, not a static one

• Mentally competent client may become mentally incompetent 
a short time thereafter

See Drope v. Missouri, 420 U.S. 162 (1975)
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Client is found to be competent.  
Three weeks later he appears to be a mess. 

Are you stuck with the competency determination? 

8

• A normal feature of the disorder- like psychosis 
• A result of a medical condition affecting mental 

state – like dementia 
• A response to changes in medication
• A result of stressful external conditions (e.g., 

incarceration)
• By a combination of things 

Mental competence can change for 
many reasons, including:

See Drope v. Missouri, 420 U.S. 162 (1975)
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Client tells you what he is charged with, gives you some 
facts and identifies you some witnesses.

Does this mean he is competent?

NOT NECESSARILY

9

• It is not sufficient merely because a defendant can make a 
recitation of the charges or the names of witnesses  

• To properly aid defense counsel, the defendant must have an 
understanding that is ‘rational as well as factual

See United States v. Gambino, 828 F. Supp. 191, 194 (S.D.N.Y. 1993)
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Timing Of Competency Motion

At 
Any 
Time

After the commencement of a 
prosecution for an offense and prior 
to the sentencing of the defendant

After the commencement of probation 
or supervised release and prior to the 
completion of the sentence. 

10

See 18 U.S.C. § 4241 (a)
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Whose Obligation Is It To Bring 
Up The Issue Of Competency?

All have independent 
obligation to inquire 

into defendant’s 
mental competence if 

good faith basis to 
question competency 

exists at any time 
during the trial

DefenseProsecution

Court

Defense or 
Prosecution may file a 
motion for a hearing to 
determine the mental 
competency of the 
defendant

11

See 18 U.S.C. § 4241(a) 
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What Happens After The Motion 
Is Filed?

Court Grants The 
Motion

Court Orders A Hearing 
On Its Own Motion

12

To determine if there is reasonable cause to believe that the 
defendant may presently be suffering from a mental disease or 
defect rendering him mentally incompetent to the extent that 
he is unable to understand the nature and consequences of the 
proceedings against him or to assist properly in his defense

See 18 U.S.C. § 4241(a) 
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The Evaluation

NOTE: 
You can provide 

relevant information 
and reports to the 

experts if you wish

Court either

Appoints Licensed 
Psychiatrist/ 

Psychologist for 
Evaluation

Orders Defendant 
transferred to BOP 
Medical Center for 

Competency 
Evaluation

13
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The Evaluation

14

Remember:  
Upon request of the defendant an additional 
examiner may be selected by the defendant  

18 U.S.C. § 4247 
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The Hearing

Who Testifies?

• Subject to Cross 
ExaminationExperts:

• Testify
• Present 

Evidence
• Subpoena 

Witnesses
• Confront & 

Cross Examine 
Witnesses

Defendant 
may:

• Watch what the 
defendant is doing 
before, during and after 
the hearing. 

• Is he engaging in 
conversations with you 
or anyone else in the 
Court room?

SPOILER ALERT

15
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What Happens After The 
Hearing? 

If Court finds by a 
preponderance of the evidence 

that defendant is presently 
suffering from a mental disease 

or defect rendering him mentally 
incompetent 

Court shall commit the 
defendant to the custody of the 

Attorney General

• Prosecution can’t 
proceed unless 
defendant restored to 
competency
– 18 U.S.C. § 4241

• Defendant remains 
committed at the 
Federal Medical Center 
with the goal of 
restoring him to 
competency

16
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What Happens After The 
Hearing? 

Defendant is Found Competent

Released from the FMC -AND- Remanded to Pre Trial Custody

Another  Hearing Scheduled To Determine To See If The Defendant Competent

Burden: Preponderance of the Evidence 18 U.S.C. § 4241 (c) 

Defendant Is Re-evaluated

if evaluation states defendant is competent…

17
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What If The Defendant Won’t 
Likely Become Competent?

Defense Counsel 
Should Move To 

Release 
Defendant And 

Dismiss Charges

No substantial probability 
that defendant will regain 

competency in 
foreseeable future

• Defined in 18 U.S.C. § 4241(d)

FMC Can’t Give 
An Opinion

• Incompetent person 
can’t be prosecuted
– Drope, 420 U.S. at 171.

• Government can move 
for a civil commitment
– 18 U.S.C. § 4241 (d) 
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The Insane Strategy of Raising an 
Insanity Defense in Federal Court 
and Ethical Considerations when 

Representing the Mentally Ill
Lisa A. Peebles, Esq.

Federal Public Defender
Northern District of New York
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Restored to Competency and Ready 
for Trial?

Burden of Proof

Government Defendant

Clear and 
Convincing 
Evidence

18 U.S.C. §17(b)

Insanity is a defense 
when:
• As a result of severe 

mental disease or defect, 
the defendant was

• Unable to appreciate the 
nature of the offense and 
the quality of the 
wrongfulness of his acts

18 U.S.C. § 17(a)

2
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Notice to the Government

Fed. R. Crim. P. 12.2(a)Due

• At time of filing Pre-Trial Motions
• Court may permit later notice if good cause shown

Fed. R. Crim. P. 12.2(b)Notice Required

• If expert witness will be called to testify about client’s mental condition relating to:
• Issue of Guilt, or;
• Punishment in capital case

• Within time provided for filing pretrial motions or at a later time the court sets

Fed. R. Crim. P. 12.2(c)(1)(B)
Government’s 

Motion
• If defendant provides notice under R. 12.2(a)

• Court must, upon Government’s motion, order the defendant be evaluated

3
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Experts

Can testify regarding:
- Their diagnosis, 
- The manifestations

of that disease or 
defect, and;

- The basis for their 
opinion

May not testify as to 
their opinion on the 
ultimate issue raised 
by an insanity defense
-Fed. R. Evid. 704(b)

4
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WHAT TO DO IF YOUR CLIENT 
DOES NOT WISH TO RAISE AN 
INSANITY DEFENSE

Ethical Dilemma – What if it is in the Defendant’s best interest?

5
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Signs to look for & the importance 
of a thorough Investigation

How much investigation is necessary?

Red Flag! - Easy to detect when client says:
• “My eyes have been replaced, these aren't real.  I was shot 

about 50-60 times by Indians.  Also, my elbows, knees and 
shoulders are not real.  I have a plate in my head, my eyes 
were completely detached, but they work now.”

• “I have an associate degree in criminal law, a bachelor 
degree in Business Management, a masters degree in 
business management, and a pre-medicine and I have 
perfect grades in all my classes.”

6
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Lay Witnesses, Records & 
Interviews

Lay Witnesses
• Can testify on the issue of 

insanity   
• Can testify about your 

client’s:
– Weird behavior, and;
– Statements over a long period 

of time

Records & Interviews
• Obtain all prior records:

– Medical, 
– Institutional, 
– Educational, 
– Military, and; 
– Psychiatric

• Interview as many people as 
possible: 
– Friends, 
– Family, 
– Coworkers, and;
– Neighbors

7
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To raise or not to raise, that is the 
ethical question

Officer of the 
Court

Duty to the 
Client

Shorter prison 
sentences may 

consider 
proceeding to 

plea and 
advocating for 

mitigation

Always duty to 
client
Lengthy prison 
sentences 
looming
• Insanity defense 

better bet

8
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The Ethical Question

• Every criminal 
defendant has the 
absolute right to control 
certain aspects of 
his/her case:
– Whether to go to trial or 

enter a guilty plea, 
– Whether to testify, and; 
– Whether to waive a jury 

trial

Respecting a 
clients right to 
autonomous 
decision 
making, and; 

A lawyer’s 
desire to serve 
the best 
interest of 
their clients

Conflict arises between: 

9
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How do you make strategic 
decisions about a case when 
faced with opposition by a 
mentally impaired client?

10
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Model Rules of Professional 
Conduct, Rule 1.14

a) When a client's capacity to make adequately considered decisions in 
connection with a representation is diminished, whether because of 
minority, mental impairment or for some other reason, the lawyer shall, as 
far as reasonably possible, maintain a normal client-lawyer relationship 
with the client.

b) When the lawyer reasonably believes that the client has diminished 
capacity, is at risk of substantial physical, financial or other harm unless 
action is taken and cannot adequately act in the client's own interest, the 
lawyer may take reasonably necessary protective action, including 
consulting with individuals or entities that have the ability to take action to 
protect the client and, in appropriate cases, seeking the appointment of a 
guardian ad litem, conservator or guardian.

c) Information relating to the representation of a client with diminished 
capacity is protected by Rule 1.6. When taking protective action 
pursuant to paragraph (b), the lawyer is impliedly authorized under 
Rule 1.6(a) to reveal information about the client, but only to the 
extent reasonably necessary to protect the client's interests.

may take reasonably necessary protective action

When taking protective action
lawyer is impliedly authorized

to reveal information about the client, but only to the
extent reasonably necessary to protect the client's interests

11
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Model Rules of Professional 
Conduct, Rule 1.14

• Provides for taking “reasonably protective action” 
to prevent harm to the client: 
– including consultation with others who “have the 

ability to take action to protect the client, and; 
– in appropriate cases, seeking the appointment of a 

guardian ad litem, conservator or guardian.
• Authorizes a lawyer to reveal information about a 

client with diminished capacity 
– “but only to the extent reasonably necessary to protect 

the client’s interest”

12
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The insanity defense is better 
reserved for capital cases, as well as 
for cases in which the defendant 
risks being sentenced for a long 
term

13
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Government's Evaluation, Pleading 
& Presenting Evidence

Government’s 
Evaluation

• Purpose:
• to determine 

whether the 
defendant's 
mental illness 
did impair his 
or her ability to 
appreciate the 
wrongfulness 
of their conduct

Pleading

• NGI can be plead 
through a 
stipulated fact 
trial where 
government 
agrees the 
defendant is 
insane

• 18 U.S.C. 
§4242(b)

Presenting 
Evidence

• You can present 
insanity evidence 
through 
stipulated reports

14
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Commitment after Not Guilty by 
Reason of Insanity

18 U.S.C. §4243 provides for a 40 day evaluation after the verdict

Defendant’s 
illness is 
treatable

They are 
likely to 
improve

Commitment 
under 18 

U.S.C. §4243 
may be your 
best option

• On defendant to show by clear and convincing 
evidence that he is not a danger
• if the offense involved a substantial risk of bodily 

injury or serious damage to property.  
• For other offenses, the burden of proof is merely by a 

preponderance

Burden of 
Proof

18 U.S.C. §4243(d)

15
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Post-Commitment Strategies
• Motion to strike burden of proof under 18 U.S.C. 

§4243(d) raising both due process and equal 
protection challenges to placing the burden on the 
defense at a release hearing commissioned under 
18 U.S.C. §4243 (c)

• Foucha v. Louisiana, 112 S.Ct. 1780 (1992)
– Challenge prolonged commitment of defendant under 

18 U.S.C. §4243(e) on the grounds that the government 
has no constitutional or inherent power to commit 
mentally ill persons

• Requires Mental Illness and Dangerousness

16
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Post-Commitment Strategies

• §4243(e) specifically states that “the Attorney 
General shall release the person to the 
appropriate state official in which the person is 
domiciled or was tried if such state will assume
responsibility for this custody, care and 
treatment”

17
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COMPETENCY 

 

 United States v. Kerr, 752 F.3d 256 (May 16, 2014) (HALL, Kearse, Parker, CJJ.) 

 

Panel held that district court (Suddaby, J.) did not abuse its discretion in declining to hold a 

competency hearing prior to accepting defendant’s plea and prior to sentencing, even though 

defendant had acted “erratic” and apparently “irrational.” 

 

CONFESSIONS 

 

 United States v. Taylor, 745 F.3d 15 (March 4, 2014) (Kearse, JACOBS, Carney, 

 CJJ.) 

 

On rehearing, the Court vacated the defendants’ separate convictions stemming from a robbery 

of a pharmacy in midtown Manhattan after finding that the confessions of one of the defendants, 

Taylor, were involuntary and their admission against him and two other co-defendants was not 

harmless beyond a reasonable doubt.  A law enforcement investigation eventually led officers to 

arrest Taylor, who claimed to have taken a bottle of Xanax just as officers were executing of the 

warrant.  Three hours later, Taylor was interviewed by law enforcement officers after waiving 

his Miranda rights.  Although Taylor provided a lengthy statement admitting his involvement in 

the robbery, he appeared to be in a fog during the interview and had to be woken up after dozing 

off several times.  Taylor was also interviewed at a hospital the next day, where he again 

appeared drowsy and had difficulty staying awake.  The district court denied Taylor’s motion to 

suppress his confessions after finding that he knowingly and voluntarily waived his Miranda 

rights and provided a voluntary confessions.   

 

On appeal, the Second Circuit held that Taylor’s two confessions were improperly admitted at 

trial.  Although findingTaylor knowingly and voluntarily waived his Miranda rights, the Court 

held that the subsequent confessions were involuntary.  As explained by the Court, “a confession 

is not voluntary when obtained under circumstances that overbear the defendant's will at the time 

it is given.”  The decisive issue, then, “is whether the will was ‘overborne’ by the police, so that 

the defendant is not using such faculties as he has.”  The Court noted that this was a close case, 

because “[t]he conditions in which Taylor was questioned do not appear to have been abusive . . . 

.”  However, the Court noted that “there is little difference in effect between sleep deprivation as 

a technique and the relentless questioning of a person who is obviously unable to focus or stay 

awake for some other reason.”  Ultimately, the Court concluded that “the officers’ persistent 

questioning took undue advantage of Taylor’s diminished mental state, and ultimately overbore 

his will.”  The involuntariness of the first confession tainted the confession obtained by the 

police the next day.  Although Taylor’s condition improved somewhat over the previous day, the 

record indicated that he was still in a fog and had difficulty following questions.  Accordingly, 

the Court held that both confessions had to be suppressed.   

 

The Court then held that the admission of Taylor’s confession required a new trial for all three 

co-defendants.  Given the importance of Taylor’s confession and the relative weakness of the 

government’s case against him without it, the Court easily concluded that admission of the 

confession against Taylor was not harmless beyond a reasonable doubt.  The more difficult 
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question was whether admission of the confessions required a new trial for the other two co-

defendants.  Although the confessions were only admitted against Taylor, and the jury was 

instructed not to consider the confessions against the other co-defendants, an instruction the 

Court of Appeals presumed the jury to follow, the Court nevertheless held that the admission did 

not survive the harmless error analysis given their signification in the prosecution. 

 

 United States v. Medunjanin, 752 F.3d 576 (May 20, 2014) (KEARSE, Wesley, 

 Droney, CJJ.) 

 

Defendant was convicted of various terrorism related charges.  On appeal, he challenged the 

district court’s failure to suppress his pre- and post-arrest statements.  As to his pre-arrest 

statements, the Circuit found that while the defendant’s attorney requested agents not to question 

him, the Miranda right was personal to the defendant.  “Only he could waive it; only he could 

properly invoke it.”  As to his post-arrest statements, the Circuit found no merit to the 

defendant’s claim that he involuntarily waived his Miranda rights.   

 

 Untied States v. Gonzalez, 764 F.3d 159 (August 21, 2014) (WINTER, Katzmann, 

 Calabresi, CJJ.) 

 

Panel held that the district court committed no clear error in finding that defendant’s confession 

came only after signing a second Miranda form agreeing to speak with officers and the six-hour 

safe harbor rule for confessions following an arrest was not triggered because defendant was not 

technically under arrest at the time of the interrogation. 

 

CRIMES 

 

 United States v. Canori, 737 F.3d 181 (December 4, 2013) (Walker, CABRANES, 

 Parker, CJJ.) 

 

Deputy Attorney General’s memoranda did not create a de facto rescheduling of marijuana 

 

 United States v. Lott, 750 F.3d 214 (April 24, 2014) (WALKER, Cabranes, Parker, 

 CJJ.) 

 

Panel held that SORNA’s “SMART” guidelines, issued in July 2008, were substantive rules 

having the force of law and complied with the Administrate Procedure Act’s notice-and-

comment requirements.   

 

 United States v. McIntosh, 753 F.3d 388 (June 4, 2014) (Livingston, Lynch, Droney, 

 CJJ.) (per curiam) 

 

Court held that, in returning a guilty verdict under 18 U.S.C. § 111(a), the jury does not have to 

unanimously agree as to whether a defendant “forcibly assaults, resists, opposes, impedes, 

intimidates, or interferes with any [federal officer].”  According to the Panel, each of these acts 

merely describes different means of committing the same offense; they do not define separate 

offenses.   



  Second Circuit Update, November 2014  
  James P. Egan & Molly Corbett 

3 
 

 

 United States v. Soler, 759 F.3d 226 (July 22, 2014) (KATZMANN, Walker, Droney, 

 CJJ.) 

  

Relying on a mix of legislative history and common law definitions, the Panel held that a vehicle 

is in the presence of a victim, as required in the carjacking statute of 18 U.S.C. § 2119, “if it is so 

within his or her reach, inspection, observation, or control that he or she could, if not overcome 

by violence or prevented by fear, retain possession of it.  Based on that definition, the Panel 

found that the evidence was sufficient to support a conviction when a defendant robbed the car 

keys from the victim inside the home, even though the car remained outside.   

 

DEFENSES 

 

 United States v. Grimm, 738 F.3d 498 (December 09, 2013) (JACOBS, Straub, CJJ., 

 Kearse, CJ., dissenting)   
 

The Court of Appeals held that the statute of limitations period for charging defendants with 

conspiracy to fix below-market rates on interest to municipalities began to run on date bids were 

fixed. 

 

 United States v. Miles, 748 F.3d 485 (April 10, 2014) (Wesley, Carney, CJJ., Rakoff, 

 DJ.) (per curiam) 

 

Law enforcement found a gun in defendant’s possession after he was stopped and searched as he 

moved between subways.  Defendant claimed that he was carrying the gun to a police precinct in 

a cash-for-guns program.  Based on that explanation, the defendant unsuccessfully asserted an 

entrapment-by estoppel defense and an “innocent possession” defense.  The Circuit affirmed.  As 

to the estoppel defense, the Circuit adopted the unanimous reasoning of its sister courts and held 

that a defendant seeking to raise an estoppel defense to a federal crime must identify a federal 

official upon whose statements he relied.  As for the innocent possession defense, the Circuit 

found that such a defense is only available when the possession is “momentary” or “only for as 

long as necessary” to deal with a justifying necessity, which was not the case in Miles.  

 

 United States v. Kopstein, 759 F.3d 168 (July 21, 2014) (JACOBS, Lynch, CJJ., 

 Livingston, CJ., dissenting) 

 

A jury convicted Kopstein of transporting and shipping child pornography to a federal agent 

posing as a twelve-year-old girl in a "chat room" conversation.  Kopstein did not deny that he 

possessed the images, but argued that he was entrapped into transporting and shipping pictures 

when he had no predisposition or inclination to do so, after the agent threatened to terminate the 

conversation if Kopstein did not transmit child pornography repeatedly requested by the agent. 

 

In summation, Kopstein’s counsel conceded that he initiated the chat and that the government 

had proven the transporting and shipping, but argued that he was guilty of the lesser-included 

offense of possession because the federal agent induced the transport and shipment conduct, and 
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the government did not prove beyond a reasonable doubt that Kopstein was predisposed to send 

the images. 

 

On appeal, the Court, recognizing the jury instruction was critical because of the defense of 

entrapment, found error in the instruction because of the substantial jury confusion.  The 

supplemental instructions increased the confusion by apparently taking possession away as a 

lesser included offense of the transporting and shipping.  The defense objected to the instruction 

shifting the burden to the defendant. 

 

The panel vacated the conviction and ordered a new trial after finding that the jury instructions 

were confusing as to the burdens on the defense and prosecution and failed to consistently and 

adequately guide the jury on the defense of entrapment. The dissent did not believe the errors 

were sufficiently preserved, the instructions erroneous or prejudicial. 

 

EVIDENCE 

 

 United States v. Gupta, 747 F.3d 111 (March 25, 2014) (Newman, KEARSE, Pooler, 

 CJJ.) 

 

In affirming the defendant’s securities fraud and conspiracy to commit securities fraud 

conviction, the Panel rejected several fact-specific evidentiary challenges generally addressing 

the admission of co-conspirator statements and the exclusion of certain evidence sought by 

defendant to establish someone else’s guilt.   

 

 United States v. Mergen, 764 F.3d 199 (August 21, 2014) (Katzmann, JACOBS, CJJ, 

 Duffy, DJ.) 

 

A trial after a previously vacated conviction and remand resulted again in a conviction under the 

Travel Act for arson and other crimes. Mergen, an FBI informant, had participated with mob 

members in the arson without giving the FBI a pre-arranged signal that would have allowed 

agency intervention. After he initially agreed to cooperate, the government claimed he breached 

the agreement. A superseding indictment was brought and Mergen was convicted after trial. 

  

He appealed, arguing the evidence was insufficient and the district court committed evidentiary 

error by excluding testimony as hearsay and for lack of authentication.  

 

At trial, Mergen's recorded statements and the testimony from agents and cooperating witnesses 

were used against him. Mergen, as the sole defense witness, testified that he was authorized to 

commit only certain crimes, and needed prior approval for others. He also testified that he had 

warned agents about the arson’s timing and the FBI told him that everything was “under 

control.”  

 

On appeal, Mergen claimed the district court erred by excluding a surreptitious recording he 

made soon after the arson in which an agent told him he had not done “anything wrong” the 

night of the arson.  The recording contradicted testimony of the agent that he believed at the time 

of the arson that Mergen should be prosecuted.   
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The Court vacated the Travel Act conviction finding that although the evidence was sufficient, 

the ambiguity of Mergen’s role of informant and actor made the exclusion of the recording 

harmful since the jury had not heard that his acts could have been justified and not a rogue act.   

 

The other convictions involving the robbery, drugs, firearm and conspiracy convictions were 

vacated as barred by the statute of limitations because the tolling provision only applied to 

charges derived from information provided by him.  

 

 United States v. Zayak, 765 F.3d 112 (August 27, 2014) (Straub, SACK, Lohier, CJJ.) 

 

In upholding defendant’s conviction for his involvement in the kidnapping, robbery, and murder 

of a drug dealer, the Circuit concluded that the evidence was sufficient, that the district court 

committed no error in excluding evidence connected to accomplice’s possession of a gun and 

testimony of defendant’s former attorney, and that the defendant was not entitled to a duress 

instruction because the evidence demonstrated that he had, but failed to take advantage of, 

opportunities to quit the crime.   

 

 United States v. Komasa, 767 F.3d 151 (August 28, 2014) (POOLER, Hall, Lohier, 

 CJJ.) 

 

The defendants argued that the district court abused its discretion in admitting critical loan 

applications as self-authenticating pursuant to Rule 902(11) of the Federal Rules of Evidence 

because the government failed to provide defendants with the written notice required by this rule. 

The Circuit affirmed the district court’s decision to excuse the lack of written notice after finding 

that defendants had actual notice of the government's intention to admit the records as self-

authenticating, satisfying the rule's purpose.    

 

 United States v. Gorysman, 766 F.3d 147 (September 3, 2014) (KEARSE, Winter, 

 Wesley, CJJ.) 

 

The defendant appealed from a jury verdict convicting her of conspiring to commit health care 

fraud, in violation of 18 U.S.C. § 1349, and conspiring to commit money laundering, in violation 

of 18 U.S.C. §§ 1956(h), 1956(a)(1)(A)(i), and 1956(a)(1)(B)(i). She was sentenced to 97 

months’ imprisonment. The scheme involved “durable medical equipment” in which a retailer 

obtained equipment from a wholesaler and an invoice with inflated prices for the equipment. The 

retailer would give the wholesaler a check for the total, then bill an insurance company for the 

inflated total. The wholesaler and retailer would then split the difference.  

 

On appeal, the defendant contended the main government witness, the lead agent, gave 

inadmissible hearsay and opinion without personal knowledge. The testimony also failed to 

establish a foundation for the admission of seven government chart exhibits containing   

inaccurate and misleading information. The defense objected that the charts were being used as 

evidence, were inaccurate and were not based on the agent’s first-hand knowledge.  

 



  Second Circuit Update, November 2014  
  James P. Egan & Molly Corbett 

6 
 

The panel decided that the serious impropriety of the use of the government’s witness in light of 

the record as a whole, which included the evidentiary errors and other errors admitted by the 

government, met the standard for plain error review and granted a new trial. 

 

 United States v. Vayner, __F.3d__, 2014 WL 4942227 (October 3, 2014) (Wesley, 

 LIVINGSTON, Lohier, CJJ.) 

 

A conviction for violating 18 U.S.C. § 1028(a)(2) and (b)(1)(A)(ii) was vacated and remanded 

after the defendant appealed, claiming the admission of a page from the Russian equivalent of 

Facebook known as “VK” and related testimony was without proper authentication. 

 

The Circuit held that Rule 901 requires “evidence sufficient to support a finding that the item is 

what the proponent claims it is.” Although it was uncontroverted that information about the 

defendant, Zhyltsou appeared on the VK page, there was no evidence that Zhyltsou himself had 

created the page or was responsible for its contents leaving the document without proper 

authentication. This error was not harmless because the government's proof on the issue of 

whether Zhyltsou transferred a fake birth certificate to a cooperating witness was not 

unassailable. As a result, the printout of the VK profile was by no means cumulative, but played 

an important role in the government's case, which the AUSA augmented by highlighting the 

evidence in her summation. 

 

 United States v. Fazio, __F.3d__, 2014 WL 5351463 (October 22, 2014) (WALKER, 

 Leval, Wesley, CJJ.) 

 

The defendants were convicted on various racketeering counts after a jury found their demands 

for money from members of a union were accompanied by threats of economic and physical 

harm.  The Circuit affirmed.  In addition to rebuffing other issues, the Panel rejected the 

defendant’s challenge to the government’s introduction of evidence that the defendants were 

connected to organized crime, even in the absence of corroboration.   

 

FORFEITURE 

 

 United States v. Vazquez-Alvarez, 760 F.3d 193 (July 24, 2014) (Pooler, Parker, 

 Wesley, CJJ.) (per curiam) 

 

Panel held that forfeiture rules excused government’s failure to execute arrest warrant in rem 

after cash had been seized, and government’s failure to file forfeiture action within 60–day time 

period allotted by forfeiture statute did not deprive district court of subject matter jurisdiction. 

 

FOURTH AMENDMENT 

 

 United States v. Freeman, 735 F.3d 92 (2013) (November 7, 2013) (POOLER, 

 Droney, CJJ., Welsey, CJ., dissenting) 

 

The Court held that two anonymous 911 calls from a cell phone in which the caller claimed that 

the defendant possessed a firearm and provided the location of the defendant did not establish 
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reasonable suspicion to support a Terry stop.  The case is important for its application of the 

Supreme Court’s decision in  Florida v. J.L., 529 U.S. 266 (2000).  As a general rule, 

anonymous tips, without further corroboration by the police to demonstrate that the tip has 

sufficient indicia of reliability, are insufficient to provide the reasonable suspicion necessary for 

a valid Terry stop.  In J.L., the Supreme Court applied this general rule even when the tip 

accurately described the individual’s appearance and location.  The J.L. Court clarified that an 

anonymous tip may be relied upon to justify a Terry stop, but only where the tip exhibits 

sufficient indicia of reliability, e.g., where the tip provides predictive information about the 

defendant’s future illegal conduct.  The reason for this requirement is that anonymous tips leave 

law enforcement unable to assess the credibility of the information and unable to hold the 

informant accountable.   

 

The critical differences between Freeman and the Supreme Court’s decision in J.L. were the 

facts that (1) the anonymous call to 911 was made on a cell phone, (2) the number of the phone 

and the conversation were both automatically recorded by the 911 system, (3) two 911 calls were 

made, not one as in J.L., and (4) the caller in Freeman provided a more detailed description of 

the defendant, his location, and his movements.  Of these, the first and second distinctions 

proved most critical and were the basis of the divergent opinions.   

  

In the majority opinion written by Judge Pooler and joined by Judge Droney, the Court held that, 

even taken together, the facts that the call was placed on a cell phone, that the cell phone number 

was known to law enforcement, and that the call was recorded did not, by themselves, provided 

sufficient indicia of reliability for Fourth Amendment purposes.  This is because the identify of 

the call was still unknown, even at the time the appeal was decided:  “while the government 

argues that the fact that her number is known would now allow police to track her down, and 

thus she could be open to the consequences of false reporting, she never has been tracked down, 

so there is no way for this Court to determine that the number actually would trace back to the 

individual who made the phone call.”  Indeed, the majority noted that call could have been made 

from a prepaid cell phone, leaving the identify of the cell number unknown.  Accordingly, the 

majority observed that “[a]t the time this stop was made—and continuing to this day—the police 

did not know if they would be able to track down the caller, and thus, had and have no way of 

knowing whether the consequences for false reporting at all influenced this caller to tell the 

truth.”  Therefore, the majority concluded, “even though the call was recorded, the two factors 

that distinguish tips from known and unknown sources are both still operative in this case—the 

caller's credibility cannot be assessed and there is no risk of consequences for a false report in 

this instance.” 

 

Writing in dissent, Judge Wesley criticized the majority of changing the game by imposing on 

law enforcement a requirement of tracking down the tipster and securing her testimony that she 

knew she could be located.  According to the dissent, this case should have been guided by 

Justice Kennedy’s concurrence in J.L., where he suggested that technological advances may 

make 911 calls less anonymous, and more readily relied upon for reasonable suspicion.  Citing 

the decisions of other appellate courts, Judge Welsey claimed that callers likely recognize that 

their 911 calls are recorded and the phones they call from are known to 911 dispatchers.  Finally, 

addressing the majority’s concern that calls may be made from a prepaid disposable phone, thus 

rendering the identity of the caller difficult, if not impossible, to discover, the dissent argued that 
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phone records for the disposable phone may be obtained by law enforcement and the identity of 

the possessor obtainable from the caller’s other interlocutors. 

 

 United States v. Aguiar, 737 F.3d 251 (December 13, 2013) (Jacobs, POOLER, Hall, 

 CJJ.) 

 

Even though law enforcement officers placed a GPS device on defendant’s car, which “aided law 

enforcement in identifying avenues of investigation, supported applications for wiretap warrants, 

and led investigators to other evidence collected and introduced at trial,” the Panel held that the 

officers acted in good faith and no evidence would be suppressed, pursuant to Davis v. United 

States, 131 S.Ct. 2419 (2011). 

 

 United States v. Bailey, 743 F.3d 322 (February 21, 2014) (Cabranes, RAGGI, CJJ., 

 Pooler, CJ., dissenting in part) 

 

On remand from the Supreme Court, the Circuit held that although the Supreme Court’s decision 

in Michigan v. Summers did not justify the detention of a person not in the vicinity of the home, 

the stop and search was nevertheless lawful under Terry v. Ohio.  Although some evidence was 

unlawfully obtained, that evidence was harmless beyond a reasonable doubt.   

 

 United States v. Ganias, 755 F.3d 125 (June 17, 2014) (CHIN, CJ., Restani, DJ., Hall, 

 CJ., dissenting) 

 

In August 2003, the Criminal Investigative Command of the Army received a tip from a 

confidential source that individuals affiliated with a business known as IPM were stealing copper 

wire and other items from an Army facility and illegally billing the Army for work not done. The 

source stated that evidence could be found at the offices of American Boiler and IPM, as well as 

at the offices of Ganias who performed accounting work for IPM and American Boiler. 

 

A search warrant issued in November 2003 which authorized the seizure from Ganias' offices of: 

"All books, records, documents, materials, computer hardware and software and computer 

associated data relating to the business, financial and accounting operations of [IPM] and 

American Boiler .... " The warrant was executed two days later. Army computer specialists did 

not seize Ganias's computers but made identical copies, or forensic mirror images, of the hard 

drives of all three of Ganias's computers, copying every file on all three computers including 

files beyond the scope of the warrant, such as files containing Ganias's personal financial 

records. 

 

On appeal from the denial of suppression of evidence found, Ganias specifically challenged the 

indefinite detention and wholesale retention of his computer information as unreasonable. 

 

The Court recognized that off-site review of computer files was constitutionally permissible in 

most instances but advised the review process is still subject to Fourth Amendment 

reasonableness review. Citing the advisory committee notes to Rule 41(e)(2)(B), the court 

addressed variables that impact the reasonableness of the seizure and search: the storage capacity 

of media, the difficulties of encryption or electronic booby traps, and computer-lab workload. 
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The factors might justify an offsite review for a significant period of time but did not provide an 

"independent basis" for retaining any electronic data other than those specified in the warrant. 

 

The Court held that the government violates the Fourth Amendment when it indefinitely retains 

computer files (Ganias's personal files) that were seized pursuant to a search warrant but are not 

responsive to the warrant even with the issuance of a second warrant.  Although Judge Hall 

dissented, a majority found the "good faith" exception was inapplicable because the government 

effected a widespread seizure without objectively reasonable reliance on appellate precedent for 

which the deterrent effect was great and the cost to the government was minimal. 

 

 United States v. Andino, 768 F.3d 94 (September 16, 2014) (Cabranes, Carney, 

 DRONEY, CJJ.) 

 

The Court found exigent circumstances justified the warrantless entry into the defendant’s home 

and into her kitchen.  Police officers went to the defendant’s home after receiving a consent to 

search form from a co-tenant who had just been arrested for a cocaine offense and informed 

officers he had additional cocaine in the house.  When officers went to search the home, the 

defendant occupant initially opened the door, but quickly shut it and retreated inside.  Fearing 

that she was going to destroy evidence, the officers entered the home, and search the kitchen, 

where they discovered cocaine.  The Court held the search of the kitchen conducted after the 

officers secured the defendant justified by exigent circumstances. 

 

GUILTY PLEAS 

 

 United States v. Coston, 737 F.3d 235 (December 10, 2013) (Katzmann, Winter, 

 Calabresi, CJJ.) 

 

Against a claim that an appeal waiver in a plea agreement created an unacceptable risk of abuse 

in exchange for minimal consideration, the Panel found that the waiver was valid and dismissed 

the appeal. 

 

 United States v. Adams, 768 F.3d 219 (September 25, 2014) (Walker, Hall, CJJ., 

 Murtha, DJ.) (per curiam) 

 

Court held that the district court’s failure to inquire about the defendant’s medical conditions and 

medication was not plain error.  The Defendant offered no reason to believe he would not have 

entered a plea.    

 

 United States v. Bastian, __F.3d__, 2014 WL 5462420 (October 29, 2014) (Katzmann, 

 Sack, LYNCH)  

 

Following a guilty plea to conspiring to distribute crack cocaine and possession of a firearm in 

connection with the drug conspiracy, the defendant argued his plea should be reversed because it 

was based on the possession of a different weapon from the one identified by the grand jury and 

that the government constructively amended the indictment.  The defendant also argued that the 

district court’s failure inform him of his right to a new indictment for the amended charge 
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rendered his plea not knowing and involuntary.  Although the Circuit rejected the government’s 

argument that the defendant waived his challenge and engaged in “invited error” by entering the 

plea and waiting to challenge the amendment on appeal, the Circuit, reviewing the issues for 

plain error, found that a “to wit” clause does not necessarily bind the government.  While 

acknowledging that permitting a defendant to pled to a completely different gun might ordinarily 

constitute error, the Circuit, when reviewing for plain error, was not inclined to “fault the district 

court for failing to parse such novel distinctions in [the defendant’s] favor.”   

 

HABEAS AND COLLATERAL ATTACKS 

 

 United States v. Redd, 735 F.3d 88 (November 5, 2013) (Jacobs, Straub, CJ., Pauley, 

 DJ.) (per curiam) 

 

The Circuit held that the defendant’s motion to recall the mandate constituted a successive 

habeas petition and that the Supreme Court’s decision in Alleyne v. United States, concerning the 

Sixth Amendment requirement that facts trigging a mandatory minimum must be found by a 

jury, did not apply retroactively.   

 

 Kovacs v. United States, 744 F.3d 44 (March 3, 2014) (Kearse, JACOBS, Parker, 

 CJJ.) 

 

Panel held that district court erred in denying motion for corum nobis on the basis of defense 

counsel’s error in advising defendant that this plea to misprision of a felony would not affect his 

immigration status. 

 

 Tellado v. United States, 745 F.3d 48 (March 12, 2014) (HALL, Livingston, CJJ., 

 Berman, DJ.) 

 

Court held that defendant validly waived right to collaterally attack his sentence on the basis of 

claimed errors in imposing a career offender guideline sentence. 

 

 Herrera-Gomez v. United States, 755 F.3d 142 (June 17, 2014) (Winter, Walker, 

 Cabranes, CJJ.) (per curiam) 

 

Court held that Supreme Court’s decision in Peugh v. United States, that a retrospective increase 

in the Sentencing Guidelines range applicable to a defendant created a sufficient risk of a higher 

sentence to constitute an ex post facto violation, was not a new rule of constitutional law made 

retroactive to cases on collateral review by the Supreme Court, and thus, it could not support a 

defendant’s motion for leave to file successive motion to vacate. 

 

IMMIGRATION 

 

 United States v. Gill, 748 F.3d 491 (May 7, 2014) (KATZMANN, Winter, Calabresi, 

 CJJ.) 
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The defendant, Gill, was deported to Barbados in 2004, following his conviction after trial of 

attempted robbery, an aggravated felony. At his deportation hearing in 1997, he unsuccessfully 

requested relief from deportation under former section 212(c) of the Immigration and Nationality 

Act, and appealed the denial to the Bureau of Immigration Appeals (BIA). The BIA 

dismissed the appeal, ruling that the AEDPA of 1996 made noncitizens with aggravated felony 

convictions, including Gill, ineligible for § 212(c) relief.    

 

Gill was charged with illegal reentry in 2007 under Section 1326 after he returned.  He moved 

under 1326(d) to dismiss the charge on the ground that his prior deportation was fundamentally 

unfair because, contrary to the BIA’s ruling, he was in fact eligible for § 212(c) relief.  The 

district court denied the motion, holding that, under the Second Circuit’s decision in Rankine v. 

Reno, 319 F.3d 93, 96 (2d Cir. 2003), Gill was ineligible for § 212(c) relief because he was 

convicted of his underlying aggravated felony after trial, rather than after a guilty plea, and that 

Congress’s repeal of 212(c) did not have an impermissible retroactive effect on defendants who 

went to trial.   

 

The panel held that Rankine was no longer good law because of the decision in Vartelas v. 

Holder, 132 S. Ct. 1479 (2012), which found that deeming noncitizens who had been convicted 

of an aggravated felony after trial ineligible for § 212(c) relief would have an impermissible 

retroactive effect because it would impermissibly attach new legal consequences to convictions 

that predate the repeal of § 212(c). The Circuit remanded for the court to determine whether, 

under 8 U.S.C. § § 1326(d), Gill had been deprived of the opportunity for judicial review and 

whether his deportation order was fundamentally unfair. If so, his conviction would have to be 

vacated and the indictment dismissed. 

 

JURISDICTION 

 

 United States v. Rubin, 743 F.3d 31 (February 19, 2014) (CABRANES, Hall, Chin, 

 CJJ.) 

 

Defendant argued that his conviction under 31 U.S.C. § 5363, which makes it a federal offense 

for a gambling business to “knowingly accept” most forms of payment “in connection with the 

participation of another person in unlawful Internet gambling,” should be vacated because the 

indictment failed to state an offense.  Even though the defendant pled guilty, and thus waived all 

non-jurisdiction claims, he alleged that the conduct identified in the indictment was specifically 

excluded from the statute, and thus was a non-offense, depriving the district court of jurisdiction 

to accept his guilty plea.  Relying on the Supreme Court’s decision in United States v. Cotton, 

535 U.S. 625 (2002), the Circuit held that any defect in the indictment is non-jurisdiction, and 

therefore could be, and was, waived by the defendant’s unconditional guilty plea.   

 

JURY INSTRUCTIONS 
 

 United States v. McDonald, 759 F.3d 220 (July 22, 2014) (SACK, Cabaranes, Lynch, 

 CJJ.) 
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Panel held that supplemental jury instruction, which asked only that jury continue deliberations 

“to see whether” unanimous verdict were possible, did not tend to coerce jurors into reaching 

verdict and that no instruction admonishing jurors to hold fast to their conscientiously held 

beliefs was required because instruction did not amount to an Allen charge.   

 

 United States v. Fofanah, 765 F.3d 141 (September 2, 2014) (Katzmann, Leval, 

 Pooler, CJJ.) (per curiam) 

 

An otherwise unremarkable per curiam decision was likely published based on the concurrence 

of Judge Leval, who wrote to explain the defendant’s misunderstanding of the conscious 

avoidance instruction, and that the instruction may be properly given even when there is strong 

evidence of actual knowledge.  

 

PROSECUTORIAL MISCONDUCT 
 

 United States v. Certified Environmental Services, Inc.,753 F.3d 72 (May 28, 2014) 

 (Raggi, Carney, CJJ., RAKOFF, DJ.) 

 

The defendants, an asbestos air monitoring company, five employees, and an employee of an 

asbestos abatement contractor, were convicted of conspiracy, mail fraud, and false statements. 

The charges related to a scheme to violate state and federal environmental regulations and false 

certifications of air monitoring. On appeal, the defendants argued that the district court 

improperly excluded evidence that they acted in the good-faith belief that they were complying 

with applicable state regulations; and (2) the prosecutors engaged in misconduct. 

 

The Court held that the district court erred by excluding the proffered evidence of good faith that 

the company and its employees believed they were complying with regulations governing the 

asbestos abatement acts. The district court also abused its discretion finding that the proffered 

evidence was temporally irrelevant. The government conceded and the court found that the 

prosecutors committed multiple instances of misconduct including: (1) improper bolstering of 

government witnesses based on their cooperation agreements; (2) improper vouching in 

summation; (3) improper extra-record references in rebuttal summation; and (4) improper 

appeals in rebuttal summation to the consequences the jury’s verdict would have.  

 

The Court also found the prejudice from the district court’s erroneous evidentiary ruling and the 

prosecutors’ misconduct violated the defendants’ right to fair trial. The panel noted that 

“evidentiary errors and prosecutorial misconduct infected every stage of the trial,” that the 

improprieties were “not insubstantial,” and that the curative measures taken by the district court 

were not sufficient to eliminate the prejudice. The Court also stated that, though the 

government’s case was “quite strong,” it was “not overwhelming.” Accordingly, the Court 

vacated the convictions and ordered a new trial. 

 

RIGHT TO PRESENT A DEFENSE 

 

 United States v. Murray, 736 F.3d 652 (November 27, 2013) (LEVAL, Sack, CJJ., 

 Hall, CJ., dissenting) 
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In Murray, the Second Circuit reversed the defendant’s convictions stemming from his alleged 

involvement in a marijuana grow operation after finding that the district court erred in failing to 

permit him to introduce surrebuttal evidence. The trial was essentially a credibility contest 

between Murray and Cody, who pled guilty and was cooperating with the government. Cody 

claimed that Murray persuaded him to set up a marijuana grow operation in the basement of his 

home. When the smell from the operation became detectable, Cody claimed that he and Murray 

planned to move the plants in Cody’s truck. When Murray failed to show up at the arranged 

morning to move the plants, Cody placed several calls to Murray’s cell phone and then left for a 

trip. When Murray showed up at the house later, he was arrested and keys to the house were 

found in his possession. At trial, Murray denied any knowledge of the grow operation, claiming 

that he was merely helping Cody convert the basement to a rentable apartment. He further 

claimed that on the morning of his arrest, Murray had rented a truck at Cody’s request to help 

him move heavy items out of the basement. On cross-examination, Murray was asked whether he 

would “hangout” much in the area of his arrest. He responded, “not so much,” but further 

admitted that he had a few acquaintances in the area, occasionally went to a bar in the area, and 

that his mother lived nearby.  

 

On rebuttal, the government introduced evidence from a cell site for Murray’s cell phone. An 

agent testified that these records identified the cell tower Murray’s cell phone pinged off during a 

call, which was normally the cell tower closest to the location of the cell phone. The records 

indicated that Murray’s cell phone pinged a cell tower located four blocks away from Cody’s 

home nearly 100 times in the few months leading to his arrest. During cross-examination, 

defense counsel established that cell phone calls may be bounced to cell towers further away if a 

closer one is busy. The agent also testified that she did not know how many cell towers there 

were in the vicinity of Tower 11, nor did she know whether cell phone traffic caused calls from 

Murray's cell phone to be redirected to Tower 11 during the period in question.   

 

Murray sought to offer surrebuttal evidence to establish that he was in the area of the cell tower 

in question beyond the times he visited Cody’s home. However, the district court rejected this 

attempt, reasoning that the agent’s testimony did not meaningfully incriminate the defendant, 

given the limitations on the probative value of the cell tower evidence that resulted from her 

acknowledgment that when a tower was busy, a call could be redirected to another tower. In 

summation, the government cited to the cell tower evidence several times, inviting the jury to 

“accept the cell site records for what you want, but when the frequency is here, and the cell site 

records show 97 times on a [tower] four blocks from his house, it seems like corroboration.” 

 

On appeal, the Second Circuit held that the district court abused its discretion in failing to permit 

the defendant to introduce his proffered surrebuttal evidence. According to the Court, 

“surrebuttal is merited where (1) the government's rebuttal testimony raises a new issue, which 

broadens the scope of the government's case, and (2) the defense's proffered surrebuttal 

testimony is not tangential, but capable of discrediting the essence of the government's rebuttal 

testimony.” The government claimed that the district court properly denied the defendant’s 

proffer for the following two reasons: (1) Murray had a full opportunity on his direct case to 

offer evidence of his presence in the general area of Cody's house; and (2) Murray suffered no 

prejudice from the denial of surrebuttal because the probative value of the government’s 
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evidence of 97 calls pinging off Tower 11 was undermined by Agent Ridgeway’s concession on 

her cross-examination that a ping off a particular tower could result from a call on a cell phone as 

far as five miles away if towers closer to the phone were busy with other traffic at the moment of 

the call. 

 

As to the first argument, the Court held that the frequency of Murray’s presence in the area near 

Cody’s residence was not an issue prior to the introduction of the cell tower evidence offered by 

the government in rebuttal, which meant that the defendant could hardly be faulted for 

previously offering his proffered surrebuttal evidence.  

 

The government’s second argument fared no better. According to the government, the agent’s 

concession that a call could be redirected to a tower as far as five miles away meant that he was 

not prejudiced by his inability to present evidence in surrebuttal. That argument was undermined, 

however, by the government’s repeated reliance on the cell tower records during summation. In 

the end, instead of presenting the jury with a straight credibility contest between Cody and 

Murray, the government was unfairly advantaged in being able to present evidence that sought to 

corroborate Cody’s version of events while Murray was given no opportunity to discredit that 

evidence.  

 

Although Judge Hall dissented, he offered no written opinion. Instead, the majority merely 

mentioned in a footnote that Judge Hall did not believe the district judge abused his discretion 

because “the cell tower evidence introduced by the government on rebuttal did not raise a new 

issue in light of Murray's testimony regarding his presence in the Bellerose neighborhood. 

Murray was on notice from the government’s cross-examination that he should be prepared to 

defend against evidence placing him frequently in the vicinity of Cody’s house.” 

 

SENTENCING 

 

 United States v. Christie, 736 F.3d 191 (November 15, 2013) (Lynch, Chin, and 

 DRONEY, CJJ.) 

 

Circuit held district court erred in failing to provide any explanation for its denial of reduction 

motion under 18 U.S.C. § 3582(c)(2). 

 

 United States v. Doe, 741 F.3d 359 (December 20, 2013) (CABRANES, Sack, Wesley, 

 CJJ.) 

 

Panel held that the government properly exercised its discretion in not filing substantial-

assistance motion to reduce defendant’s sentence based on defendant’s intervening commission 

of another offense. 

 

 United States v. Shand, 739 F.3d 714 (January 13, 2014) (Pooler, Parker, Wesley, 

 CJJ., per curiam) 
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The Court affirmed the district court’s decision to deny the government’s motion for a 

sentencing reduction under U.S.S.G. § 5K3.1, by virtue of the fact additional criminal conduct  

came to light following defendant’s plea.   

 

 United States v. Thavaraja, 740 F.3d 253 (January 23, 2014) (Walker, Livingston, 

 CHIN, CJJ.) 

 

Following the government’s appeal, the Court held below guideline sentence was not 

substantively unreasonable.  Case contains a good discussion of how a district court may rely on 

mitigating factors to impose a sentence below the guidelines.   

 

 United States v. Baldwin, 743 F.3d 357 (February 21, 2014) (Cabranes, Sack, Lynch, 

 CJJ. (per curiam) 

 

The sentence was vacated and remanded after the defendant appealed the application of a two-

level enhancement for distribution of child pornography under U.S.S.G. § 2G2.2(b)(3)(F).  The 

PSR had recommended the increase based upon a conclusion that “just as the defendant knew he 

could access and download shared files via [the P2P programs], there is a preponderance of the 

evidence to establish that he also knew his files were available for others to do the same.” 

Baldwin objected to the enhancement because he did not have the requisite mens rea – the 

knowledge that he was sharing child pornography. 

 

The Court of Appeals held that although the defendant’s intent is irrelevant for an enhancement 

under § 2G2.2(b)(3)(F), a district court must find that a defendant knew that his use of P2P 

software would make child-pornography files accessible to other users in order to impose two-

level sentence enhancement for distribution of child pornography. A determination that a 

defendant should have known his child pornography would be shared by his peer-to-peer (P2P) 

file-sharing software did not constitute a finding that the defendant knowingly distributed child 

pornography.  

 

 United States v. Chibuko, 744 F.3d 259 (March 7, 2014) (Katzmann, Kearse, Wesley, 

 CJJ.) (per curiam) 

 

Chibuko was convicted at trial of various fraud crimes, including three counts of aggravated 

identity theft, 18 U.S.C. § 1028A. Two of the three 1028A violations were part of the same 

scheme and involved the same victim. The Guidelines provide that, in that situation, the 

sentences on those two counts should generally run concurrently with each other when, as here, 

the underlying offenses are “groupable” under U.S.S.G. § 3D1.2. But the district court sentenced 

Chibuko to consecutive terms on the three 1028A counts, without mentioning the general rule or 

“groupability.” 

 

On appeal, the Circuit held that the district court committed plain error by failing to explain its 

departure from the general rule that the 1028A sentences should run concurrently with each other 

when the underlying crimes are grouped. The Court remanded for supplemental findings and 

explanations, or alternatively, for resentencing.  
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 United States v. Glenn, 744 F.3d 845 (March 12, 2014) (Jacobs, Livingston, Lynch, 

 CJJ.) 

 

Panel held that defendant’s Alford pleas to two Connecticut offenses provided basis for revoking 

supervised release. 

  

 United States v. Lucas, 745 F.3d 626 (March 17, 2014) (Parker, Lynch, Droney, CJJ.) 

 (per curiam) 

 

Circuit confirmed that a district court lacks authority to impose a federal sentence to run 

concurrently to a related, but discharged, term of state imprisonment.   

 

 United States v. Bussey, 745 F.3d 631 (March 20, 2014) (RAGGI, Lynch, CJ., 

 McMahon, DJ.) 

 

Circuit held that a district court has jurisdiction and statutory authority to revoke and imprison a 

defendant for violating the conditions of his supervised release even though the term of 

supervision has expired when a warrant issues pursuant to a petition for revocation prior to the 

termination of supervision, and the term of supervision expired while a defendant remained in 

state prison for violating his parole.   

 

 United States v. Allen, 750 F.3d 209 (April 16, 2014) (PARKER, Pooler, Wesley, 

 CJJ.) 

 

Court held that the terms “aggravated sexual abuse, sexual abuse, and abusive sexual conduct” 

contained in enhancement provisions of 18 U.S.C. § 2252 are not defined by the corresponding 

crimes listed in 18 U.S.C. § 2241-43, but are defined by their ordinary meaning as the “misuse or 

maltreatment of a minor for a purpose associated with sexual gratification.” 

 

 United States v. Lott, 750 F.3d 214 (April 24, 2014) (WALKER, Cabranes, Parker, 

 CJJ.) 

 

The Court held that determination as to whether a defendant’s prior conviction triggers 

application of the eight-level enhancement for commission of a sex offense while in a failure to 

register status does not require use of the categorical approach.  Furthermore, the enhancement 

does not require a conviction.  Because the defendant committed, though was not convicted of, 

uncontested forcible sexual contact with a 13-year-old girl, the Court found the enhancement was 

properly applied.   

 

 United States v. Pena, 751 F.3d 101 (May 7, 2014) (Jacobs, Pooler, CJJ., Roman, DJ.) 

 (per curiam) 

 

Panel held that the district court improperly applied an obstruction of justice adjustment on the 

basis of averments defendant made in support of his suppression motion, which were found not 

to be true by the district court.  The Circuit held that the defendant could have honestly, though 

mistakenly, believed the claims he made in support of his suppression motion.   
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 United States v. Lockhart, 749 F.3d 148 (May 15, 2014) (KATZMANN, Straub, 

 Lohier, CJJ.) 

 

Court held that the term “involving a minor or ward” as used in the enhancement provision of 18 

U.S.C. § 2252(b)(2) modifies only “abusive sexual conduct” and not “aggravated sexual abuse” 

or “sexual abuse.”  Therefore, a defendant’s prior conviction for “aggravated sexual abuse” and 

“sexual abuse” triggers application of the sentencing enhancement even if the victim is an adult.    

 

 United States v. Park, 758 F.3d 193 (July 9, 2014) (Cabranes, Carney, Droney, CJJ.) 

 (per curiam) 

 

Panel held that the district court’s imposition of a below guidelines sentence of probation on the 

basis of a concern that the government could not afford the cost of incarceration during a 

government “shut down” was both procedurally and substantively unreasonable.   

 

 United States v. Rios, 765 F.3d 133 (September 2, 2014) (WALKER, Pooler, Wesley) 

 

Panel held that, in the context of a motion under 18 U.S.C. § 3582(c)(2) for a reduced sentence 

following an amendment to the crack guidelines, the district court appropriately held an 

evidentiary hearing, did not clearly err in making a drug quantity finding that supported not 

reducing the sentences, and properly denied a co-defendant’s motion for a reduced sentence on 

the basis of findings made at another defendant’s hearing.   

 United States v. Kleiner, 765 F.3d 155 (September 2, 2014) (RAGGI, Winter, Carney, 

 CJJ.) 

Panel held that a defendant’s use of another person's name and address to create a counterfeit 

driver's license supported two-level sentencing enhancement for unauthorized transfer or use of 

any means of identification unlawfully to produce or obtain any other means of identification 

under U.S.S.G. § 2B1.1(b)(11)(C)(i). 

 United States v. Cuti, 766 F.3d 199 (September 11, 2014) (POOLER, Jacobs, CJJ., 

 Roman, DJ.) 

Panel held district court’s imposition of a restitution award after its denial of a new trial and after 

it initially declined to award restitution did not amount to judicial vindictiveness.  However, the 

Panel held that the district court’s restitution award improperly included “legal expenses incurred 

in connection with a civil arbitration that, while connected to the offense of conviction, was not 

undertaken or pursued in aid of the prosecution.” 

 

SIXTH AMENDMENT 

 

 United States v. Crandall, 748 F.3d 476 (April 10, 2014) (Walker, CABRANES, 

 Parker, CJJ.) 
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Defendant argued that the failure of the district court (Scullin, J.) to take adequate steps to 

accommodate his hearing impairment rendered his trial violative of the Sixth Amendment rights 

to be present, assist in his defense, and confront witnesses against him.   Circuit held that he 

Sixth Amendment right to hearing-related accommodations is not absolute but is limited to those 

reasonable accommodations that are requested by the defendant before or during trial, or the 

need for which is, or should reasonably be, clear or obvious to the district judge.  In so holding, 

court relied on jurisprudence concerning non-English speaking defendants.   

 

 United States v. Griffiths, 750 F.3d 237 (April 25, 2014) (Cabranes, Lynch, Lohier, 

 CJJ.) (per curiam) 

 

Court held that there is no per se violation of the Sixth Amendment right to be represented by 

one's counsel of choice and to effective assistance of counsel when a district court, after defense 

counsel has become incapacitated, appoints counsel, over defendant's objection, to deliver the 

defense summation, notwithstanding the fact that appointed counsel did not witness the 

presentation of the evidence. 

 

 United States v. Ledee, 762 F.3d 224 (August 8, 2014) (WALKER, Wesley, CJJ., 

 Pooler, CJ., dissenting) 

 

Panel held that the district court did not violate the defendant’s Sixth Amendment right to a 

public trial by closing the courtroom during a minor sex victim’s testimony and excluding the 

defendant’s parents.   

SUBPOENAS  

 

 United States v. Punn, 737 F.3d 1 (December 6, 2013) (Pooler, LYNCH, Droney, 

 CJJ.) 

 

Denial of defendant’s motion to quash subpoena was not immediately appealable. 

 

SUFFICIENCY OF THE EVIDENCE 

 

 United States v. Clark, 740 F.3d 808 (January 17, 2014) (NEWMAN, Winter, Droney, 

 CJJ.) 

 

Court found evidence insufficient to demonstrate proof that cocaine found tucked in the backseat 

of police vehicle came from defendant. 

 

 United States v. DeMizio, 741 F.3d 373 (January 28, 2014) (Newman, KEARSE, 

 Livingston, CJJ.) 

 

The Circuit affirmed the defendant’s convictions for conspiracy to commit honest-services wire 

fraud involving short sales.   

 

 United States v. Anderson, 747 F.3d 51 (March 4, 2014) (CARNEY, CJ., Scheindlin, 

 DJ., Hall, CJ., dissenting) 
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Government appealed judgment of acquittal entered by district court (Hurd, J.) after jury 

returned a guilty verdict for defendant’s role in a drug and smuggling conspiracy.   

 

 United States v. Harvey, 746 F.3d 87 (March 26, 2014) (Straub, Hall, Chin, CJJ.) (per 

 curiam) 

 

Court held that a properly executed warrant of deportation, coupled with testimony regarding the 

deportation procedures followed at that time, is sufficient proof that a defendant was, in fact, 

physically deported from the United States. 

 

 United States v. Corbett, 750 F.3d 245 (April 29, 2014) (CALABRESI, Katzman, 

 Winter, CJJ.) 

 

Court held that government produced sufficient evidence to support a conviction under the 

Lindbergh Law, 18 U.S.C. § 1201, where defendant, who after tricking his victim into a minivan, 

intended to continue holding the victim against his will before robbing and killing the victim, and 

leaving his body along the road. 

 United States v. Mandell, 752 F.3d 544 (May 16, 2014) (Wesley, Carney, CJJ., 

 Wallace,CJ (9th Cir.)) (per curiam) 

Relying the Court’s recent decision in United States v. Vilar, the Panel held there was sufficient 

evidence of domestic securities transactions occurring within the statute of limitations. 
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1. 1B1.10

Reason for Amendment:  This amendment clarifies an application issue that has arisen with respect to
§1B1.10 (Reduction in Term of Imprisonment as a Result of Amended Guideline Range) (Policy
Statement).  Circuits have conflicting interpretations of when, if at all, §1B1.10 provides that a statutory
minimum continues to limit the amount by which a defendant’s sentence may be reduced under 18 U.S.C.
§ 3582(c)(2) when the defendant’s original sentence was below the statutory minimum due to substantial
assistance.

This issue arises in two situations.  First, there are cases in which the defendant's original guideline
range was above the mandatory minimum but the defendant received a sentence below the mandatory
minimum pursuant to a government motion for substantial assistance.  For example, consider a case in
which the mandatory minimum was 240 months, the original guideline range was 262 to 327 months, and
the defendant's original sentence was 160 months, representing a 39 percent reduction for substantial
assistance below the bottom of the guideline range.  In a sentence reduction proceeding pursuant to
Amendment 750, the amended guideline range as determined on the Sentencing Table is 168 to 210
months, but after application of the "trumping" mechanism in §5G1.1 (Sentencing on a Single Count of
Conviction), the mandatory minimum sentence of 240 months is the guideline sentence. See §5G1.1(b).
Section 1B1.10(b)(2)(B) provides that such a defendant may receive a comparable 39 percent reduction
from the bottom of the amended guideline range, but circuits are split over what to use as the bottom of
the range.

The Eighth Circuit has taken the view that the bottom of the amended guideline range in such a case
would be 240 months, i.e., the guideline sentence that results after application of the "trumping"
mechanism in §5G1.1.  See United States v. Golden, 709 F.3d 1229, 1231-33 (8th Cir. 2013).  In
contrast, the Seventh Circuit has taken the view that the bottom of the amended guideline range in such a
case would be 168 months, i.e., the bottom of the amended range as determined by the Sentencing Table,
without application of the "trumping" mechanism in §5G1.1.  See United States v. Wren, 706 F.3d 861,
863 (7th Cir. 2013).  Each circuit found support for its view in an Eleventh Circuit decision, United
States v. Liberse, 688 F.3d 1198 (11th Cir. 2012), which also discussed this issue.

Second, there are cases in which the defendant's original guideline range as determined by the
Sentencing Table was, at least in part, below the mandatory minimum, and the defendant received a
sentence below the mandatory minimum pursuant to a government motion for substantial assistance.  In
these cases, the "trumping" mechanism in §5G1.1 operated at the original sentence to restrict the
guideline range to be no less than the mandatory minimum.  For example, consider a case in which the
original Sentencing Table guideline range was 140 to 175 months but the mandatory minimum was 240
months, resulting (after operation of §5G1.1) in a guideline sentence of 240 months.  The defendant's
original sentence was 96 months, representing a 60 percent reduction for substantial assistance below
the statutory and guideline minimum.  In a sentence reduction proceeding, the amended Sentencing
Table guideline range is 110 to 137 months, resulting (after operation of §5G1.1) in a guideline sentence
of 240 months. Section 1B1.10(b)(2)(B) provides that such a defendant may receive a reduction from the
bottom of the amended guideline range, but circuits are split over what to use as the bottom of the range.

The Eleventh Circuit, the Sixth Circuit, and the Second Circuit have taken the view that the bottom of the
amended range in such a case would remain 240 months, i.e., the guideline sentence that results after
application of the "trumping" mechanism in §5G1.1.  See United States v. Glover, 686 F.3d 1203, 1208
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(11th Cir. 2012); United States v. Joiner, 727 F.3d 601 (6th Cir. 2013); United States v. Johnson, 732
F.3d 109 (2d Cir. 2013).  Under these decisions, the defendant in the example would have an original
range of 240 months and an amended range of 240 months, and would not be eligible for any reduction
because the range has not been lowered.   In contrast, the Third Circuit and the District of Columbia
Circuit have taken the view that the bottom of the amended range in such a case would be 110 months,
i.e., the bottom of the Sentencing Table guideline range.  See United States v. Savani, 733 F.3d 56, 66-7
(3d Cir. 2013); In re Sealed Case, 722 F.3d 361, 369-70 (D.C. Cir. 2013).

The amendment generally adopts the approach of the Third Circuit in Savani and the District of
Columbia Circuit in In re Sealed Case.  It amends §1B1.10 to specify that, if the case involves a
statutorily required minimum sentence and the court had the authority to impose a sentence below the
statutorily required minimum sentence pursuant to a government motion to reflect the defendant's
substantial assistance to authorities, then for purposes of §1B1.10 the amended guideline range shall be
determined without regard to the operation of §5G1.1 and §5G1.2.  The amendment also adds a new
application note with examples.

This clarification ensures that defendants who provide substantial assistance to the government in the
investigation and prosecution of others have the opportunity to receive the full benefit of a reduction that
accounts for that assistance.  See USSG App. C. Amend 759 (Reason for Amendment).  As the
Commission noted in the reason for that amendment: "The guidelines and the relevant statutes have long
recognized that defendants who provide substantial assistance are differently situated than other
defendants and should be considered for a sentence below a guideline or statutory minimum even when
defendants who are otherwise similar (but did not provide substantial assistance) are subject to a
guideline or statutory minimum.  Applying this principle when the guideline range has been reduced and
made available for retroactive application under section 3582(c)(2) appropriately maintains this
distinction and furthers the purposes of sentencing."  Id. 

Amendment:

§1B1.10. Reduction in Term of Imprisonment as a Result of Amended Guideline Range
(Policy Statement)

(a) Authority.—

(1) In General.—In a case in which a defendant is serving a term of
imprisonment, and the guideline range applicable to that defendant has
subsequently been lowered as a result of an amendment to the
Guidelines Manual listed in subsection (c)(d) below, the court may
reduce the defendant’s term of imprisonment as provided by 18 U.S.C.
§ 3582(c)(2).  As required by 18 U.S.C. § 3582(c)(2), any such reduction
in the defendant’s term of imprisonment shall be consistent with this
policy statement.  

(2) Exclusions.—A reduction in the defendant’s term of imprisonment is not
consistent with this policy statement and therefore is not authorized
under 18 U.S.C. § 3582(c)(2) if—
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(A) none of the amendments listed in subsection (c)(d) is applicable
to the defendant; or

(B) an amendment listed in subsection (c)(d) does not have the
effect of lowering the defendant’s applicable guideline range.

(3) Limitation.—Consistent with subsection (b), proceedings under 18
U.S.C. § 3582(c)(2) and this policy statement do not constitute a full
resentencing of the defendant.

(b) Determination of Reduction in Term of Imprisonment.—

(1) In General.—In determining whether, and to what extent, a reduction in
the defendant’s term of imprisonment under 18 U.S.C. § 3582(c)(2) and
this policy statement is warranted, the court shall determine the amended
guideline range that would have been applicable to the defendant if the
amendment(s) to the guidelines listed in subsection (c)(d) had been in
effect at the time the defendant was sentenced.  In making such
determination, the court shall substitute only the amendments listed in
subsection (c)(d) for the corresponding guideline provisions that were
applied when the defendant was sentenced and shall leave all other
guideline application decisions unaffected.

(2) Limitation and Prohibition on Extent of Reduction.—

(A) Limitation.—Except as provided in subdivision (B), the court
shall not reduce the defendant’s term of imprisonment under 18
U.S.C. § 3582(c)(2) and this policy statement to a term that is
less than the minimum of the amended guideline range
determined under subdivision (1) of this subsection.

(B) Exception for Substantial Assistance.—If the term of
imprisonment imposed was less than the term of imprisonment
provided by the guideline range applicable to the defendant at
the time of sentencing pursuant to a government motion to
reflect the defendant's substantial assistance to authorities, a
reduction comparably less than the amended guideline range
determined under subdivision (1) of this subsection may be
appropriate.

(C) Prohibition.—In no event may the reduced term of imprisonment
be less than the term of imprisonment the defendant has already
served.

(c) Cases Involving Mandatory Minimum Sentences and Substantial Assistance.—If
the case involves a statutorily required minimum sentence and the court had the
authority to impose a sentence below the statutorily required minimum sentence
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pursuant to a government motion to reflect the defendant's substantial assistance
to authorities, then for purposes of this policy statement the amended guideline
range shall be determined without regard to the operation of §5G1.1 (Sentencing
on a Single Count of Conviction) and §5G1.2 (Sentencing on Multiple Counts of
Conviction).

(c)(d) Covered Amendments.—Amendments covered by this policy statement are listed
in Appendix C as follows:  126, 130, 156, 176, 269, 329, 341, 371, 379, 380,
433, 454, 461, 484, 488, 490, 499, 505, 506, 516, 591, 599, 606, 657, 702, 706 as
amended by 711, 715, and 750 (parts A and C only).

Commentary
Application Notes:

1. Application of Subsection (a).—

(A) Eligibility.—Eligibility for consideration under 18 U.S.C. § 3582(c)(2) is triggered only
by an amendment listed in subsection (c)(d) that lowers the applicable guideline range
(i.e., the guideline range that corresponds to the offense level and criminal history
category determined pursuant to §1B1.1(a), which is determined before consideration of
any departure provision in the Guidelines Manual or any variance).  Accordingly, a
reduction in the defendant’s term of imprisonment is not authorized under 18 U.S.C. §
3582(c)(2) and is not consistent with this policy statement if:  (i) none of the amendments
listed in subsection (c)(d) is applicable to the defendant; or (ii) an amendment listed in
subsection (c)(d) is applicable to the defendant but the amendment does not have the
effect of lowering the defendant’s applicable guideline range because of the operation of
another guideline or statutory provision (e.g., a statutory mandatory minimum term of
imprisonment).

(B) Factors for Consideration.—

(i) In General.—Consistent with 18 U.S.C. § 3582(c)(2), the court shall consider the
factors set forth in 18 U.S.C. § 3553(a) in determining:  (I) whether a reduction
in the defendant’s term of imprisonment is warranted; and (II) the extent of such
reduction, but only within the limits described in subsection (b).

(ii) Public Safety Consideration.—The court shall consider the nature and
seriousness of the danger to any person or the community that may be posed by
a reduction in the defendant’s term of imprisonment in determining:  (I) whether
such a reduction is warranted; and (II) the extent of such reduction, but only
within the limits described in subsection (b).

(iii) Post-Sentencing Conduct.—The court may consider post-sentencing conduct of
the defendant that occurred after imposition of the term of imprisonment in
determining:  (I) whether a reduction in the defendant’s term of imprisonment is
warranted; and (II) the extent of such reduction, but only within the limits
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described in subsection (b).

2. Application of Subsection (b)(1).—In determining the amended guideline range under subsection
(b)(1), the court shall substitute only the amendments listed in subsection (c)(d) for the
corresponding guideline provisions that were applied when the defendant was sentenced.  All
other guideline application decisions remain unaffected.

3. Application of Subsection (b)(2).—Under subsection (b)(2), the amended guideline range
determined under subsection (b)(1) and the term of imprisonment already served by the
defendant limit the extent to which the court may reduce the defendant’s term of imprisonment
under 18 U.S.C. § 3582(c)(2) and this policy statement.  Specifically, as provided in subsection
(b)(2)(A), if the term of imprisonment imposed was within the guideline range applicable to the
defendant at the time of sentencing, the court may reduce the defendant’s term of imprisonment
to a term that is no less than the minimum term of imprisonment provided by the amended
guideline range determined under subsection (b)(1).  For example, in a case in which:  (A) the
guideline range applicable to the defendant at the time of sentencing was 70 to 87 months; (B)
the term of imprisonment imposed was 70 months; and (C) the amended guideline range
determined under subsection (b)(1) is 51 to 63 months, the court may reduce the defendant’s
term of imprisonment, but shall not reduce it to a term less than 51 months.

*  *  *

4. Application of Subsection (c).—As stated in subsection (c), if the case involves a statutorily
required minimum sentence and the court had the authority to impose a sentence below the
statutorily required minimum sentence pursuant to a government motion to reflect the
defendant's substantial assistance to authorities, then for purposes of this policy statement the
amended guideline range shall be determined without regard to the operation of §5G1.1
(Sentencing on a Single Count of Conviction) and §5G1.2 (Sentencing on Multiple Counts of
Conviction).  For example:

(A) Defendant A is subject to a mandatory minimum term of imprisonment of 120 months.
The original guideline range at the time of sentencing was 135 to 168 months, which is
entirely above the mandatory minimum, and the court imposed a sentence of 101 months
pursuant to a government motion to reflect the defendant's substantial assistance to
authorities.  The court determines that the amended guideline range as calculated on the
Sentencing Table is 108 to 135 months.  Ordinarily, §5G1.1 would operate to restrict the
amended guideline range to 120 to 135 months, to reflect the mandatory minimum term
of imprisonment. For purposes of this policy statement, however, the amended guideline
range remains 108 to 135 months.

To the extent the court considers it appropriate to provide a reduction comparably less
than the amended guideline range pursuant to subsection (b)(2)(B), Defendant A's
original sentence of 101 months amounted to a reduction of approximately 25 percent
below the minimum of the original guideline range of 135 months.  Therefore, an
amended sentence of 81 months (representing a reduction of approximately 25 percent
below the minimum of the amended guideline range of 108 months) would amount to a
comparable reduction and may be appropriate.
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(B) Defendant B is subject to a mandatory minimum term of imprisonment of 120 months.
The original guideline range at the time of sentencing (as calculated on the Sentencing
Table) was 108 to 135 months, which was restricted by operation of §5G1.1 to a range
of 120 to 135 months.  See §5G1.1(c)(2).  The court imposed a sentence of 90 months
pursuant to a government motion to reflect the defendant's substantial assistance to
authorities.  The court determines that the amended guideline range as calculated on the
Sentencing Table is 87 to 108 months.  Ordinarily, §5G1.1 would operate to restrict the
amended guideline range to precisely 120 months, to reflect the mandatory minimum
term of imprisonment.  See §5G1.1(b).  For purposes of this policy statement, however,
the amended guideline range is considered to be 87 to 108 months (i.e., unrestricted by
operation of §5G1.1 and the statutory minimum of 120 months).

To the extent the court considers it appropriate to provide a reduction comparably less
than the amended guideline range pursuant to subsection (b)(2)(B), Defendant B's
original sentence of 90 months amounted to a reduction of approximately 25 percent
below the original guideline range of 120 months.  Therefore, an amended sentence of
65 months (representing a reduction of approximately 25 percent below the minimum of
the amended guideline range of 87 months) would amount to a comparable reduction
and may be appropriate.

45. Application to Amendment 750 (Parts A and C Only).—As specified in subsection (c)(d), the
parts of Amendment 750 that are covered by this policy statement are Parts A and C only.  Part
A amended the Drug Quantity Table in §2D1.1 for crack cocaine and made related revisions to
the Drug Equivalency Tables in the Commentary to §2D1.1 (see §2D1.1, comment. (n.8)). Part C
deleted the cross reference in §2D2.1(b) under which an offender who possessed more than 5
grams of crack cocaine was sentenced under §2D1.1.

56. Supervised Release.—

(A) Exclusion Relating to Revocation.—Only a term of imprisonment imposed as part of the
original sentence is authorized to be reduced under this section.  This section does not
authorize a reduction in the term of imprisonment imposed upon revocation of
supervised release.

(B) Modification Relating to Early Termination.—If the prohibition in subsection (b)(2)(C)
relating to time already served precludes a reduction in the term of imprisonment to the
extent the court determines otherwise would have been appropriate as a result of the
amended guideline range determined under subsection (b)(1), the court may consider
any such reduction that it was unable to grant in connection with any motion for early
termination of a term of supervised release under 18 U.S.C. § 3583(e)(1).  However, the
fact that a defendant may have served a longer term of imprisonment than the court
determines would have been appropriate in view of the amended guideline range
determined under subsection (b)(1) shall not, without more, provide a basis for early
termination of supervised release.  Rather, the court should take into account the totality
of circumstances relevant to a decision to terminate supervised release, including the
term of supervised release that would have been appropriate in connection with a
sentence under the amended guideline range determined under subsection (b)(1).

6



67. Use of Policy Statement in Effect on Date of Reduction.—Consistent with subsection (a) of
§1B1.11 (Use of Guidelines Manual in Effect on Date of Sentencing), the court shall use the
version of this policy statement that is in effect on the date on which the court reduces the
defendant's term of imprisonment as provided by 18 U.S.C. § 3582(c)(2).

Background:  Section 3582(c)(2) of Title 18, United States Code, provides: "[I]n the case of a defendant
who has been sentenced to a term of imprisonment based on a sentencing range that has subsequently
been lowered by the Sentencing Commission pursuant to 28 U.S.C. § 994(o), upon motion of the
defendant or the Director of the Bureau of Prisons, or on its own motion, the court may reduce the term
of imprisonment, after considering the factors set forth in section 3553(a) to the extent that they are
applicable, if such a reduction is consistent with applicable policy statements issued by the Sentencing
Commission."  

This policy statement provides guidance and limitations for a court when considering a motion
under 18 U.S.C. § 3582(c)(2) and implements 28 U.S.C. § 994(u), which provides: "If the Commission
reduces the term of imprisonment recommended in the guidelines applicable to a particular offense or
category of offenses, it shall specify in what circumstances and by what amount the sentences of
prisoners serving terms of imprisonment for the offense may be reduced."  The Supreme Court has
concluded that proceedings under section 3582(c)(2) are not governed by United States v. Booker, 543
U.S. 220 (2005), and this policy statement remains binding on courts in such proceedings.  See Dillon v.
United States, 130 S. Ct. 2683 (2010).

Among the factors considered by the Commission in selecting the amendments included in
subsection (c)(d) were the purpose of the amendment, the magnitude of the change in the guideline range
made by the amendment, and the difficulty of applying the amendment retroactively to determine an
amended guideline range under subsection (b)(1).

The listing of an amendment in subsection (c)(d) reflects policy determinations by the
Commission that a reduced guideline range is sufficient to achieve the purposes of sentencing and that,
in the sound discretion of the court, a reduction in the term of imprisonment may be appropriate for
previously sentenced, qualified defendants.  The authorization of such a discretionary reduction does not
otherwise affect the lawfulness of a previously imposed sentence, does not authorize a reduction in any
other component of the sentence, and does not entitle a defendant to a reduced term of imprisonment as a
matter of right.

*  *  *
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2. VIOLENCE AGAINST WOMEN REAUTHORIZATION ACT

Reason for Amendment:  This amendment responds to recent statutory changes made by the Violence
Against Women Reauthorization Act of 2013 (the "Act"), Pub. L. No. 113–4 (March 7, 2013), which
provided new and expanded criminal offenses and increased penalties for certain crimes pertaining to
assault, sexual abuse, stalking, domestic violence, and human trafficking.

The Act established new assault offenses and enhanced existing assault offenses at 18 U.S.C. § 113
(Assaults within maritime and territorial jurisdiction).  In general, section 113 sets forth a range of
penalties for assaults within the special maritime and territorial jurisdiction of the United States.  The
legislative history of the Act indicates that Congress intended many of these changes to allow federal
prosecutors to address domestic violence against Native American women more effectively.  Such
violence often occurs in a series of incidents of escalating seriousness. 

First, the amendment responds to changes in sections 113(a)(1) and (a)(2).  Section 113(a)(1) prohibits
assault with intent to commit murder, and the Act amended it to also prohibit assault with intent to
commit a violation of 18 U.S.C. §§ 2241 (Aggravated sexual abuse) or 2242 (Sexual abuse), with a
statutory maximum term of imprisonment of 20 years.  Section 113(a)(2) prohibits assault with intent to
commit any felony except murder, and prior to the Act had also excluded assault with intent to commit a
violation of Chapter 109A, including sections 2241, 2242, 2243 (Sexual abuse of a minor or ward) and
2244 (Abusive sexual contact), with a statutory maximum term of imprisonment of 10 years.  The Act
amended section 113(a)(2) to prohibit assault with intent to commit any felony except murder or a
violation of section 2241 or 2242.  The effect of the statutory change is that an assault with intent to
commit a violation of section 2243 or 2244 may now be prosecuted under section 113(a)(2).  Offenses
under section 2241 and 2242 are referenced to §2A3.1 (Criminal Sexual Abuse; Attempt to Commit
Criminal Sexual Abuse), and offenses under section 2243 and 2244 are referenced to §§2A3.2 (Criminal
Sexual Abuse of a Minor Under the Age of Sixteen Years (Statutory Rape) or Attempt to Commit Such
Acts); 2A3.3 (Criminal Sexual Abuse of a Ward or Attempt to Commit Such Acts); and 2A3.4 (Abusive
Sexual Contact or Attempt to Commit Abusive Sexual Contact).

The amendment amends Appendix A (Statutory Index) to reference the expanded offense conduct
prohibited by 18 U.S.C. § 113(a)(1) to §2A3.1 and to reference the expanded offense conduct prohibited
by 18 U.S.C. 113(a)(2) to §§2A3.2, 2A3.3, and 2A3.4.  The Commission concluded that an assault offense
committed with the intent to commit a sexual abuse offense is analogous to, and in some cases more
serious than, an attempted sexual abuse offense under Chapter 109A, and the criminal sexual abuse
guidelines which apply to attempted sexual abuse offenses were therefore appropriate for this conduct. 

Second, the Act increased the statutory maximum penalty for violations of 18 U.S.C. § 113(a)(4) from six
months to one year of imprisonment.  Section 113(a)(4) prohibits an assault by striking, beating, or
wounding.  Because the crime had been categorized as a Class B misdemeanor, Appendix A did not
previously include a reference for section 113(a)(4).  The amendment adds such a reference to §2A2.3
(Assault).  The Commission determined that §2A2.3 will provide appropriate punishment that is
consistent with the statutory maximum term of imprisonment, while sufficiently addressing the possible
levels of bodily harm that may result to victims in individual cases of assault by striking, beating, or
wounding.

Third, the Act expanded 18 U.S.C. § 113(a)(7), which prohibits assaults resulting in substantial bodily
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injury to an individual who has not attained the age of sixteen years, to also apply to assaults resulting in
substantial bodily injury to a spouse, intimate partner, or dating partner, and provides a statutory
maximum term of imprisonment of five years.  Offenses under section 113(a)(7) are referenced in
Appendix A to §2A2.3 (Assault).  The amendment broadened the scope of §2A2.3(b)(1)(B), which
provides a 4-level enhancement if the offense resulted in substantial bodily injury to an individual under
the age of sixteen years, to also provide a 4-level enhancement if the offense resulted in substantial
bodily injury to a spouse, intimate partner, or dating partner.  The Commission determined that because
the expanded assaultive conduct of a victim of domestic violence has the same statutory maximum term
of imprisonment, the same enhancement was warranted as for assaults of individuals under the age of
sixteen resulting in substantial bodily injury.

Fourth, the Act created a new section 113(a)(8) in title 18, which prohibits the assault of a spouse,
intimate partner, or dating partner by strangulation, suffocation, or attempting to strangle or suffocate,
with a statutory maximum term of imprisonment of ten years.  After reviewing legislative history, public
comment, testimony at a public hearing on February 13, 2014, and data, the Commission determined
that strangulation and suffocation of a spouse, intimate partner, or dating partner represents a
significant harm not addressed by existing guidelines and specific offense characteristics.  

Comment and testimony that the Commission received indicated that strangulation and suffocation in the
domestic violence context is serious conduct that warrants enhanced punishment regardless of whether it
results in a provable injury that would lead to a bodily injury enhancement; this conduct harms victims
physically and psychologically and can be a predictor of future serious or lethal violence.  Testimony
and data also indicated that cases of strangulation and suffocation often involve other bodily injury to a
victim separate from the strangulation and suffocation.  Congress specifically addressed strangulation
and suffocation in the domestic violence context, and testimony and data indicated that almost all cases
involving this conduct occur in that context and that strangulation and suffocation is most harmful in
such cases.  

Accordingly, the amendment amends Appendix A to reference section 113(a)(8) to §2A2.2 (Aggravated
Assault) and amends the Commentary to §2A2.2 to provide that the term "aggravated assault" includes
an assault involving strangulation, suffocation, or an attempt to strangle or suffocate.  The amendment
amends §2A2.2 to provide a 3-level enhancement at §2A2.2(b)(4) for strangling, suffocating, or
attempting to strangle or suffocate a spouse, intimate partner, or dating partner.  The amendment also
provides that the cumulative impact of the enhancement for use of a weapon at §2A2.2(b)(2), bodily
injury at §2A2.2(b)(3), and strangulation or suffocation at §2A2.2(b)(4) is capped at 12 levels.  The
Commission determined that the cap would assure that these three specific offense characteristics, which
data suggests co-occur frequently, will enhance the ultimate sentence without leading to an excessively
severe result.

Although the amendment refers section 113(a)(8) offenses to §2A2.2, it also amends §2A6.2 (Stalking or
Domestic Violence) to address cases involving strangulation, suffocation, or attempting to strangle or
suffocate, as a conforming change.  The amendment adds strangulation and suffocation as a new
aggravating factor at §2A6.2(b)(1), which results in a 2-level enhancement, or in a 4-level enhancement
if it applies in conjunction with another aggravating factor such as bodily injury or the use of a weapon. 

Fifth, the amendment removes the term "minor assault" from the Guidelines Manual.  Misdemeanor
assaults and other felonious assaults are referenced to §2A2.3, which prior to this amendment was titled
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"Minor Assault."  Informed by public comment, the Commission determined that use of the term "minor"
is inconsistent with the severity of the underlying crimes and does a disservice to the victims and
communities affected.  Therefore, the amendment changes the title of §2A2.3 to "Assault," and it removes
other references to "minor assault" from the Background and Commentary sections of §§2A2.2 and
2A2.3.  This is a stylistic change that does not affect the application of §2A2.3.

Sixth, the amendment amended the Commentary to §5D1.1 (Imposition of a Term of Supervised Release)
to provide additional guidance on the imposition of supervised release for domestic violence and stalking
offenders.  The amendment describes the statutory requirements pursuant to 18 U.S.C. § 3583(a) if a
defendant is convicted for the first time of a domestic violence offense as defined in 18 U.S.C. § 3561(b). 
Under section 3583, a term of supervised release is required, and the defendant is also required to attend
an approved rehabilitation program if one is available within a 50-mile radius from the defendant’s
residence.

The Commission received public comment and testimony that supervised release should be recommended
in every case of domestic violence and stalking, and the Commission’s sentencing data showed that in
more than ninety percent of the cases sentenced under §2A6.2, supervised release was imposed.  Based
on this comment, testimony, and data, the amendment amends the Commentary to §5D1.1 to provide that
in any other case involving either a domestic violence or a stalking offense, it is "highly recommended"
that a term of supervised release be imposed.

Seventh, the amendment responds to changes made by the Act amending the federal statutes related to
stalking and domestic violence.  For the crimes of interstate domestic violence (18 U.S.C. § 2261),
stalking (18 U.S.C. § 2261A), and interstate violation of a protective order (18 U.S.C. § 2262), the Act
expanded the scope of each offense to provide that a defendant’s mere presence in a special maritime or
territorial jurisdiction is sufficient for purposes of satisfying the jurisdictional element of the crimes. 
The Act also revised the prohibited conduct set forth in section 2261A to now include stalking with intent
to "intimidate" the victim, and it added the use of an "electronic communication service" or "electronic
communication system" as prohibited means of committing the crime.  

The amendment updates the definition of "stalking" in §2A6.2 to reflect these changes by tying the
definition to the conduct described in 18 U.S.C. §2261A.  The Commission determined that such a
change would simplify the application of §2A6.2, while also ensuring that the definition of stalking
remains consistent with any future statutory changes.

Eighth, the Act amended 8 U.S.C. § 1375a (Regulation of international marriage brokers) by
reorganizing existing offenses and increasing the statutory maximum term of imprisonment for knowing
violations of the regulations concerning marriage brokers from one year to five years.  The Act also
added a new criminal provision for “knowingly and with intent to defraud another person outside of the
United States in order to recruit, solicit, entice, or induce that person into entering a dating or
matrimonial relationship,” making false or fraudulent representations regarding the background
information required to be provided to an international marriage brokers.  The new offense has a
statutory maximum term of imprisonment of one year.  The amendment referenced this new offense in
Appendix A to §2B1.1 (Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property; Property Damage or Destruction; Fraud and Deceit; Forgery; Offenses involving Altered or
Counterfeit Instruments Other than Counterfeit Bearer Obligations of the United States).  The
Commission concluded that §2B1.1 is the appropriate guideline because the elements of the new offense
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include fraud and deceit.  The amendment also amended Appendix A by revising the other criminal
subsections, which continue to be referred to §2H3.1 (Interception of Communications; Eavesdropping;
Disclosure of Certain Private or Protected Information), to accord with the reorganization of the statute.

Ninth, the Trafficking Victims Protection Reauthorization Act, passed as part of the Act, included a
provision expanding subsection (c) of 18 U.S.C. § 2423 (Transportation of minors), which had previously
prohibited U.S. citizens or permanent residents who traveled abroad from engaging in illicit sexual
conduct.  After the Act, the same prohibition now also applies to those individuals who reside
temporarily or permanently in a foreign country and engage in such conduct.  Section 2423 contains four
offenses, set forth in subsections (a) through (d), each of which prohibits sexual conduct with minors. 
Prior to the amendment, Appendix A referenced sections 2423(a) and 2423(b) to §2G1.3 (Commercial
Sex Act or Prohibited Sexual Conduct with a Minor; Transportation of Minors; Travel to Engage in
Commercial Sex or Prohibited Sexual Conduct with a Minor; Sex Trafficking of Children), but provided
no reference for sections 2423(c) or 2423(d), which prohibits arranging, inducing, procuring, or
facilitating the travel of a person for illicit sexual conduct, for the purpose of commercial advantage or
financial gain.  Both subsections (c) and (d) provide a 30 year statutory maximum term of imprisonment. 

The amendment adds references in Appendix A for 18 U.S.C. §§ 2423(c) and (d).  Based on the
seriousness of the prohibited conduct, the severity of the penalties, and the vulnerability of the victims
involved, the Commission concluded that 18 U.S.C. §§ 2423(c) and (d) should also be referenced in
Appendix A to §2G1.3.

Tenth, the Act created a new Class A misdemeanor offense at 18 U.S.C. § 1597 prohibiting the knowing
destruction, concealment, confiscation or possession of an actual or purported passport or other
immigration documents of another individual if done in the course of violating or with the intent to
violate 18 U.S.C. § 1351, relating to fraud in foreign labor contracting, or 8 U.S.C.  § 1324, relating to
bringing in or harboring certain aliens.  The new offense also prohibits this conduct if it is done in order
to, without lawful authority, maintain, prevent, or restrict the labor or services of the individual, and the
knowing obstruction, attempt to obstruct, or interference with or prevention of the enforcement of section
1597.  Section 1597 has a statutory maximum term of imprisonment of one year.

The amendment references this misdemeanor offense to §2X5.2 (Class A Misdemeanors (Not Covered by
Another Specific Offense Guideline)).  This reference comports with the Commission’s intent when it
promulgated §2X5.2, as stated in Amendment 685 (effective November 1, 2006), that the Commission will
reference new Class A misdemeanor offenses either to §2X5.2 or to another, more specific Chapter Two
guideline, if appropriate.  The Commission determined that with a base offense level of 6, §2X5.2 covers
the range of sentencing possibilities that are available for defendants convicted of this offense,
regardless of their criminal history.  The Commission may consider referencing section 1597 to another
substantive guideline in the future after more information becomes available regarding the type of
conduct that constitutes the typical violation and the aggravating or mitigating factors that may apply.

Finally, the amendment removes from Appendix A the guideline references for two jurisdictional statutes
in title 18 related to crimes committed within Indian country.  Section 1152, also known as the General
Crimes Act, grants federal jurisdiction for federal offenses committed by non-Indians within Indian
country.  Section 1153, also known as the Major Crimes Act, grants federal jurisdiction over Indians
who commit certain enumerated offenses within Indian country.  The Act expanded section 1153 to
include any felony assault under section 113.  Because sections 1152 and 1153 are simply jurisdictional
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statutes that do not provide substantive offenses, the Commission determined there is no need for
Appendix A to provide a guidelines reference for those statutes.

Amendment:

§2A2.2. Aggravated Assault

(a) Base Offense Level:  14

(b) Specific Offense Characteristics

(1) If the assault involved more than minimal planning, increase by 2 levels.

(2) If (A) a firearm was discharged, increase by 5 levels; (B) a dangerous
weapon (including a firearm) was otherwise used, increase by 4 levels;
(C) a dangerous weapon (including a firearm) was brandished or its use
was threatened, increase by 3 levels.

(3) If the victim sustained bodily injury, increase the offense level according
to the seriousness of the injury:

Degree of Bodily Injury  Increase in Level

(A) Bodily Injury add 3
(B) Serious Bodily Injury add 5
(C) Permanent or Life-Threatening 

Bodily Injury add 7

(D) If the degree of injury is between that specified in subdivisions
(A) and (B), add 4 levels; or

 (E) If the degree of injury is between that specified in subdivisions
(B) and (C), add 6 levels.

However, the cumulative adjustments from application of subdivisions
(2) and (3) shall not exceed 10 levels.

(4) If the offense involved strangling, suffocating, or attempting to strangle
or suffocate a spouse, intimate partner, or dating partner, increase by 3
levels.

However, the cumulative adjustments from application of subdivisions
(2), (3), and (4) shall not exceed 12 levels.

(4)(5) If the assault was motivated by a payment or offer of money or other
thing of value, increase by 2 levels.
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(5)(6) If the offense involved the violation of a court protection order, increase
by 2 levels.

(6)(7) If the defendant was convicted under 18 U.S.C. § 111(b) or § 115,
increase by 2 levels.

Commentary

Statutory Provisions:  18 U.S.C. §§ 111, 112, 113(a)(2), (3), (6), (8), 114, 115(a), (b)(1), 351(e), 1751(e),
1841(a)(2)(C), 1992(a)(7), 2199, 2291, 2332b(a)(1), 2340A.  For additional statutory provision(s), see
Appendix A (Statutory Index).

Application Notes:

1. Definitions.—For purposes of this guideline:

"Aggravated assault" means a felonious assault that involved (A) a dangerous weapon with
intent to cause bodily injury (i.e., not merely to frighten) with that weapon; (B) serious bodily
injury; or (C) (C) strangling, suffocating, or attempting to strangle or suffocate; or (D) an intent
to commit another felony.

"Brandished," "bodily injury," "firearm," "otherwise used," "permanent or life-threatening
bodily injury," and "serious bodily injury," have the meaning given those terms in §1B1.1
(Application Instructions), Application Note 1.

"Dangerous weapon" has the meaning given that term in §1B1.1, Application Note 1, and
includes any instrument that is not ordinarily used as a weapon (e.g., a car, a chair, or an ice
pick) if such an instrument is involved in the offense with the intent to commit bodily injury. 

"Strangling" and "suffocating" have the meaning given those terms in 18 U.S.C. § 113.

"Spouse," "intimate partner," and "dating partner" have the meaning given those terms in 18
U.S.C. § 2266.

*  *  *

4. Application of Official Victim Adjustment.—If subsection (b)(6)(7) applies, §3A1.2 (Official
Victim) also shall apply.

Background:  This guideline covers felonious assaults that are more serious than minorother assaults
because of the presence of an aggravating factor, i.e., serious bodily injury,; the involvement of a
dangerous weapon with intent to cause bodily injury,; strangling, suffocating, or attempting to strangle
or suffocate; or the intent to commit another felony.  Such offenses occasionally may involve planning or
be committed for hire.  Consequently, the structure follows §2A2.1 (Assault with Intent to Commit
Murder; Attempted Murder).  This guideline also covers attempted manslaughter and assault with intent
to commit manslaughter.  Assault with intent to commit murder is covered by §2A2.1.  Assault with intent
to commit rape is covered by §2A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual
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Abuse).  

An assault that involves the presence of a dangerous weapon is aggravated in form when the
presence of the dangerous weapon is coupled with the intent to cause bodily injury.  In such a case, the
base offense level and the weapon enhancement in subsection (b)(2) take into account different aspects of
the offense, even if application of the base offense level and the weapon enhancement is based on the
same conduct.

Subsection (b)(6)(7) implements the directive to the Commission in subsection 11008(e) of the
21  Century Department of Justice Appropriations Act (the "Act"), Public Law 107–273.  Thest

enhancement in subsection (b)(6)(7) is cumulative to the adjustment in §3A1.2 (Official Victim) in order
to address adequately the directive in section 11008(e)(2)(D) of the Act, which provides that the
Commission shall consider "the extent to which sentencing enhancements within the Federal guidelines
and the authority of the court to impose a sentence in excess of the applicable guideline range are
adequate to ensure punishment at or near the maximum penalty for the most egregious conduct covered
by" 18 U.S.C. §§ 111 and 115.

§2A2.3. Minor Assault

(a) Base Offense Level:

(1) 7, if the offense involved physical contact, or if a dangerous weapon
(including a firearm) was possessed and its use was threatened; or

(2) 4, otherwise.

(b) Specific Offense Characteristic

(1) If (A) the victim sustained bodily injury, increase by 2 levels; or (B) the
offense resulted in substantial bodily injury to a spouse, intimate partner,
or dating partner, or an individual under the age of sixteen years,
increase by 4 levels.

(c) Cross Reference

(1) If the conduct constituted aggravated assault, apply §2A2.2 (Aggravated
Assault).

Commentary

Statutory Provisions:  18 U.S.C. §§ 112, 113(a)(4), (5), (7), 115(a), 115(b)(1), 351(e), 1751(e), 2199,
2291.  For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

14



1. Definitions.—For purposes of this guideline:

"Bodily injury", "dangerous weapon", and "firearm" have the meaning given those terms in
Application Note 1 of the Commentary to §1B1.1 (Application Instructions).

"Minor assault" means a misdemeanor assault, or a felonious assault not covered by §2A2.2
(Aggravated Assault).

"Spouse," "intimate partner," and "dating partner" have the meaning given those terms in 18
U.S.C. § 2266.

"Substantial bodily injury" means "bodily injury which involves (A) a temporary but substantial
disfigurement; or (B) a temporary but substantial loss or impairment of the function of any
bodily member, organ, or mental faculty."  See 18 U.S.C. § 113(b)(1).

*  *  *

Background:  Minor assault and battery are covered in this section.This section applies to misdemeanor
assault and battery and to any felonious assault not covered by §2A2.2 (Aggravated Assault).

*  *  *

§2A6.2. Stalking or Domestic Violence
 

(a) Base Offense Level: 18

(b) Specific Offense Characteristic

(1) If the offense involved one of the following aggravating factors: (A) the
violation of a court protection order; (B) bodily injury; (C) (C) 
strangling, suffocating, or attempting to strangle or suffocate; (D)
possession, or threatened use, of a dangerous weapon; or (D)(E) a
pattern of activity involving stalking, threatening, harassing, or
assaulting the same victim, increase by 2 levels.  If the offense involved
more than one of these aggravating factorssubdivisions (A), (B), (C),
(D), or (E), increase by 4 levels.

(c) Cross Reference

(1) If the offense involved the commission of another criminal offense,
apply the offense guideline from Chapter Two, Part A (Offenses Against
the Person) most applicable to that other criminal offense, if the
resulting offense level is greater than that determined above.

Commentary
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*  *  *
Application Notes:

1. For purposes of this guideline:

"Bodily injury" and "dangerous weapon" are defined in the Commentary to §1B1.1 (Application
Instructions).

"Pattern of activity involving stalking, threatening, harassing, or assaulting the same victim"
means any combination of two or more separate instances of stalking, threatening, harassing, or
assaulting the same victim, whether or not such conduct resulted in a conviction.  For example, a
single instance of stalking accompanied by a separate instance of threatening, harassing, or
assaulting the same victim constitutes a pattern of activity for purposes of this guideline. 

"Stalking" means (A) traveling with the intent to kill, injure, harass, or intimidate another person
and, in the course of, or as a result of, such travel, placing the person in reasonable fear of death
or serious bodily injury to that person or an immediate family member of that person; or (B)
using the mail or any facility of interstate or foreign commerce to engage in a course of conduct
that places that person in reasonable fear of the death of, or serious bodily injury to, that person
or an immediate family member of that person.  See conduct described in 18 U.S.C. § 2261A.
"Immediate family member" (A) has the meaning given that term in 18 U.S.C. § 115(c)(2); and
(B) includes a spouse or intimate partner.  "Course of conduct" and "spouse or intimate partner"
have the meaning given those terms in 18 U.S.C. § 2266(2) and (7), respectively.

"Strangling" and "suffocating" have the meaning given those terms in 18 U.S.C. § 113.

2. Subsection (b)(1) provides for a two-level or four-level enhancement based on the degree to
which the offense involved aggravating factors listed in that subsection.  If the offense involved
aggravating factors more serious than the factors listed in subsection (b)(1), the cross reference
in subsection (c) most likely will apply, if the resulting offense level is greater, because the more
serious conduct will be covered by another offense guideline from Chapter Two, Part A.  For
example, §2A2.2 (Aggravated Assault) most likely would apply pursuant to subsection (c) if the
offense involved assaultive conduct in which injury more serious than bodily injury occurred or
if a dangerous weapon was used rather than merely possessed.  

3. In determining whether subsection (b)(1)(D)(E) applies, the court shall consider, under the
totality of the circumstances, any conduct that occurred prior to or during the offense; however,
conduct that occurred prior to the offense must be substantially and directly connected to the
offense.  For example, if a defendant engaged in several acts of stalking the same victim over a
period of years (including acts that occurred prior to the offense), then for purposes of
determining whether subsection (b)(1)(D)(E) applies, the court shall look to the totality of the
circumstances, considering only those prior acts of stalking the victim that have a substantial
and direct connection to the offense.

Prior convictions taken into account under subsection (b)(1)(D)(E) are also counted for
purposes of determining criminal history points pursuant to Chapter Four, Part A (Criminal
History).
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4. For purposes of Chapter Three, Part D (Multiple Counts), multiple counts involving stalking,
threatening, or harassing the same victim are grouped together (and with counts of other
offenses involving the same victim that are covered by this guideline) under §3D1.2 (Groups of
Closely Related Counts).  For example, if the defendant is convicted of two counts of stalking the
defendant’s ex-spouse under 18 U.S.C. § 2261A and one count of interstate domestic violence
involving an assault of the ex-spouse under 18 U.S.C. § 2261, the stalking counts would be
grouped together with the interstate domestic violence count. This grouping procedure avoids
unwarranted "double counting" with the enhancement in subsection (b)(1)(D)(E) (for multiple
acts of stalking, threatening, harassing, or assaulting the same victim) and recognizes that the
stalking and interstate domestic violence counts are sufficiently related to warrant grouping.

*  *  *

§2B1.5. Theft of, Damage to, or Destruction of, Cultural Heritage Resources or Paleonto-
logical Resources; Unlawful Sale, Purchase, Exchange, Transportation, or Receipt
of Cultural Heritage Resources or Paleontological Resources

*  *  *

Commentary

Statutory Provisions: 16 U.S.C. §§ 470aaa–5, 470ee, 668(a), 707(b); 18 U.S.C. §§ 541-546, 554, 641,
661-662, 666, 668, 1152-1153, 1163, 1168, 1170, 1361, 1369, 2232, 2314-2315.

*  *  *

§2B2.1. Burglary of a Residence or a Structure Other than a Residence  

*  *  *

Commentary

Statutory Provisions:  18 U.S.C. §§ 1153, 2113(a), 2115, 2117, 2118(b).  For additional statutory
provision(s), see Appendix A (Statutory Index).

*  *  *

§2H3.1. Interception of Communications; Eavesdropping; Disclosure of Certain Private or
Protected Information

*  *  *

Commentary

Statutory Provisions:  8 U.S.C. § 1375a(d)(3)(C), (d)(5)(B)1375a(d)(5)(B)(i), (ii); 18 U.S.C. §§ 119,
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1039, 1905, 2511; 26 U.S.C. §§ 7213(a)(1)-(3), (a)(5), (d), 7213A, 7216; 42 U.S.C. §§ 16962, 16984; 47
U.S.C. § 605.  For additional statutory provision(s), see Appendix A (Statutory Index).

*  *  *

§2K1.4. Arson; Property Damage by Use of Explosives

*  *  *

Commentary

Statutory Provisions:  18 U.S.C. §§ 32(a), (b), 33, 81, 844(f), (h) (only in the case of an offense
committed prior to November 18, 1988), (i), 1153, 1855, 1992(a)(1), (a)(2), (a)(4), 2275, 2282A, 2282B,
2291, 2332a, 2332f; 49 U.S.C. § 60123(b).  For additional statutory provision(s), see Appendix A
(Statutory Index).

*  *  *

§5D1.1. Imposition of a Term of Supervised Release

(a) The court shall order a term of supervised release to follow imprisonment—

(1) when required by statute (see 18 U.S.C. § 3583(a)); or

(2) except as provided in subsection (c), when a sentence of imprisonment
of more than one year is imposed.

(b) The court may order a term of supervised release to follow imprisonment in any
other case.  See 18 U.S.C. § 3583(a).

(c) The court ordinarily should not impose a term of supervised release in a case in
which supervised release is not required by statute and the defendant is a
deportable alien who likely will be deported after imprisonment.

Commentary
Application Notes:

*  *  *

3. Factors to Be Considered.—

(A) Statutory Factors.—In determining whether to impose a term of supervised release, the
court is required by statute to consider, among other factors:
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(i) the nature and circumstances of the offense and the history and characteristics
of the defendant;

(ii) the need to afford adequate deterrence to criminal conduct, to protect the public
from further crimes of the defendant, and to provide the defendant with needed
educational or vocational training, medical care, or other correctional
treatment in the most effective manner;

(iii) the need to avoid unwarranted sentence disparities among defendants with
similar records who have been found guilty of similar conduct; and

(iv) the need to provide restitution to any victims of the offense.

See 18 U.S.C. § 3583(c).

(B) Criminal History.—The court should give particular consideration to the defendant's
criminal history (which is one aspect of the "history and characteristics of the
defendant" in subparagraph (A)(i), above).  In general, the more serious the defendant's
criminal history, the greater the need for supervised release.

(C) Substance Abuse.—In a case in which a defendant sentenced to imprisonment is an
abuser of controlled substances or alcohol, it is highly recommended that a term of
supervised release also be imposed.  See §5H1.4 (Physical Condition, Including Drug or
Alcohol Dependence or Abuse; Gambling Addiction).

(D) Domestic Violence.—If the defendant is convicted for the first time of a domestic
violence crime as defined in 18 U.S.C. § 3561(b), a term of supervised release is
required by statute.  See 18 U.S.C. § 3583(a).  Such a defendant is also required by
statute to attend an approved rehabilitation program, if available within a 50-mile
radius of the legal residence of the defendant.  See 18 U.S.C. § 3583(d); §5D1.3(a)(3). 
In any other case involving domestic violence or stalking in which the defendant  is
sentenced to imprisonment, it is highly recommended that a term of supervised release
also be imposed.

*  *  *

APPENDIX A - STATUTORY INDEX

*  *  *

8 U.S.C. § 1375a(d)(3)(C), (d)(5)(B) 2H3.1

8 U.S.C. § 1375a(d)(5)(B)(i) 2H3.1

8 U.S.C. § 1375a(d)(5)(B)(ii) 2H3.1

8 U.S.C. § 1375a(d)(5)(B)(iii) 2B1.1
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*  *  *
18 U.S.C. § 113(a)(1) 2A2.1, 2A3.1

18 U.S.C. § 113(a)(2) 2A2.2, 2A3.2, 2A3.3, 2A3.4

18 U.S.C. § 113(a)(3) 2A2.2

18 U.S.C. § 113(a)(4) 2A2.3

18 U.S.C. § 113(a)(5)
 (Class A misdemeanor
 provisions only)  2A2.3

18 U.S.C. § 113(a)(6) 2A2.2

18 U.S.C. § 113(a)(7) 2A2.3

18 U.S.C. § 113(a)(8) 2A2.2

*  *  *

18 U.S.C. § 1152 2B1.5

18 U.S.C. § 1153 2A1.1, 2A1.2, 2A1.3,
2A1.4, 2A2.1, 2A2.2,
2A2.3, 2A3.1, 2A3.2,
2A3.3, 2A3.4, 2A4.1,
2B1.1, 2B1.5, 2B2.1,
2B3.1, 2K1.4

*  *  *

18 U.S.C. § 1593A 2H4.1

18 U.S.C. § 1597 2X5.2

*  *  *

18 U.S.C. § 2423(a) 2G1.3

18 U.S.C. § 2423(b) 2G1.3

18 U.S.C. § 2423(a)–(d) 2G1.3

*  *  *
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3. DRUGS

Reason for Amendment:  This amendment revises the guidelines applicable to drug trafficking offenses
by changing how the base offense levels in the Drug Quantity Table in §2D1.1 (Unlawful Manufacturing,
Importing, Exporting or Trafficking (Including Possession with Intent to Commit These Offenses);
Attempt or Conspiracy) incorporate the statutory mandatory minimum penalties for such offenses.

When Congress passed the Anti-Drug Abuse Act of 1986, Pub. L. 99–570, the Commission responded by
generally incorporating the statutory mandatory minimum sentences into the guidelines and
extrapolating upward and downward to set guideline sentencing ranges for all drug quantities.  The
quantity thresholds in the Drug Quantity Table were set so as to provide base offense levels
corresponding to guideline ranges that were slightly above the statutory mandatory minimum penalties. 
Accordingly, offenses involving drug quantities that trigger a five-year statutory minimum were assigned
a base offense level (level 26) corresponding to a sentencing guideline range of 63 to 78 months for a
defendant in Criminal History Category I (a guideline range that exceeds the five-year statutory
minimum for such offenses by at least three months).  Similarly, offenses that trigger a ten-year statutory
minimum were assigned a base offense level (level 32) corresponding to a sentencing guideline range of
121 to 151 months for a defendant in Criminal History Category I (a guideline range that exceeds the
ten-year statutory minimum for such offenses by at least one month).  The base offense levels for drug 
quantities above and below the mandatory minimum threshold quantities were extrapolated upward and
downward to set guideline sentencing ranges for all drug quantities, see §2D1.1, comment. (backg’d.),
with a minimum base offense level of 6 and a maximum base offense level of 38 for most drug types.

This amendment changes how the applicable statutory mandatory minimum penalties are incorporated
into the Drug Quantity Table while maintaining consistency with such penalties.  See 28 U.S.C. §
994(b)(1) (providing that each sentencing range must be "consistent with all pertinent provisions of title
18, United States Code"); see also 28 U.S.C. § 994(a) (providing that the Commission shall promulgate
guidelines and policy statements "consistent with all pertinent provisions of any Federal statute").  

Specifically, the amendment reduces by two levels the offense levels assigned to the quantities that
trigger the statutory mandatory minimum penalties, resulting in corresponding guideline ranges that
include the mandatory minimum penalties.  Accordingly, offenses involving drug quantities that trigger a
five-year statutory minimum are assigned a base offense level of 24 (51 to 63 months at Criminal History
Category I, which includes the five-year (60 month) statutory minimum for such offenses), and offenses
involving drug quantities that trigger a ten-year statutory minimum are assigned a base offense level of
30 (97 to 121 months at Criminal History Category I, which includes the ten-year (120 month) statutory
minimum for such offenses).  Offense levels for quantities above and below the mandatory minimum
threshold quantities similarly are adjusted downward by two levels, except that the minimum base
offense level of 6 and the maximum base offense level of 38 for most drug types is retained, as are
previously existing minimum and maximum base offense levels for particular drug types.  

The amendment also makes parallel changes to the quantity tables in §2D1.11 (Unlawfully Distributing,
Importing, Exporting or Possessing a Listed Chemical; Attempt or Conspiracy), which apply to offenses
involving chemical precursors of controlled substances.  Section 2D1.11 is generally structured to
provide offense levels that are tied to, but less severe than, the base offense levels in §2D1.1 for offenses
involving the final product.
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In considering this amendment, the Commission held a hearing on March 13, 2014, and heard expert
testimony from the Executive Branch, including the Attorney General and the Director of the Federal
Bureau of Prisons, defense practitioners, state and local law enforcement, and interested community
representatives.  The Commission also received substantial written public comment, including from the
Federal judiciary, members of Congress, academicians, community organizations, law enforcement
groups, and individual members of the public.

The Commission determined that setting the base offense levels slightly above the mandatory minimum
penalties is no longer necessary to achieve its stated purpose.  Previously, the Commission has stated
that "[t]he base offense levels are set at guideline ranges slightly higher than the mandatory minimum
levels [levels 26 and 32] to permit some downward adjustment for defendants who plead guilty or
otherwise cooperate with authorities."  However, changes in the law and recent experience with similar
reductions in base offense levels for crack cocaine offenses indicate that setting the base offense levels
above the mandatory minimum penalties is no longer necessary to provide adequate incentives to plead
guilty or otherwise cooperate with authorities.

In 1994, after the initial selection of levels 26 and 32, Congress enacted the "safety valve" provision,
which applies to certain non-violent drug defendants and allows the court, without a government motion,
to impose a sentence below a statutory mandatory minimum penalty if the court finds, among other
things, that the defendant "has truthfully provided to the Government all information and evidence the
defendant has concerning the offense or offenses that were part of the same course of conduct or of a
common scheme or plan."  See 18 U.S.C. § 3553(f).  The guidelines incorporate the "safety valve" at
§5C1.2 (Limitation on Applicability of Statutory Minimum Sentences in Certain Cases) and, furthermore,
provide a 2-level reduction if the defendant meets the "safety valve" criteria.  See §§2D1.1(b)(16). 

These statutory and guideline provisions, which are unrelated to the guideline range's relationship to the
mandatory minimum, provide adequate incentive to plead guilty.  Commission data indicate that
defendants charged with a mandatory minimum penalty in fact are more likely to plead guilty if they
qualify for the "safety valve" than if they do not.  In fiscal year 2012, drug trafficking defendants charged
with a mandatory minimum penalty had a plea rate of 99.6 percent if they qualified for the "safety valve"
and a plea rate of 93.9 percent if they did not. 

Recent experience with similar reductions in the base offense levels for crack cocaine offenses  indicates
that the amendment should not negatively affect the rates at which offenders plead guilty or otherwise
cooperate with authorities.  Similar to this amendment, the Commission in 2007 amended the Drug
Quantity Table for cocaine base ("crack" cocaine) so that the quantities that trigger mandatory minimum
penalties were assigned base offense levels 24 and 30, rather than 26 and 32.  See USSG App. C,
Amendment 706 (effective November 1, 2007).  In 2010, in implementing the emergency directive in
section 8 of the Fair Sentencing Act of 2010, Pub. L. 111–220, the Commission moved crack cocaine
offenses back to a guideline penalty structure based on levels 26 and 32.  

During the period when crack cocaine offenses had a guideline penalty structure based on levels 24 and
30, the overall rates at which crack cocaine defendants pled guilty remained stable.  Specifically, in the
fiscal year before the 2007 amendment took effect, the plea rate for crack cocaine defendants was 93.1
percent.  In the two fiscal years after the 2007 amendment took effect, the plea rates for such defendants
were 95.2 percent and 94.0 percent, respectively.  For those same fiscal years, the overall rates at which
crack cocaine defendants received substantial assistance departures under §5K1.1 (Substantial
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Assistance to Authorities) were 27.8 percent in the fiscal year before the 2007 amendment took effect and
25.3 percent and 25.6 percent in the two fiscal years after the 2007 amendment took effect.  This recent
experience indicates that this amendment, which is similar in nature to the 2007 crack cocaine
amendment, should not negatively affect the willingness of defendants to plead guilty or otherwise
cooperate with authorities.  See 28 U.S.C. § 991(b) (specifying that  sentencing policies are to "reflect, to
the extent practicable, advancement in knowledge of human behavior as it relates to the criminal justice
process").

The amendment also reflects the fact that the guidelines now more adequately differentiate among drug
trafficking offenders than when the Drug Quantity Table was initially established.  Since the initial
selection of offense levels 26 and 32, the guidelines have been amended many times — often in response
to congressional directives — to provide a greater emphasis on the defendant’s conduct and role in the
offense rather than on drug quantity.  The version of §2D1.1 in the original 1987 Guidelines Manual
contained a single specific offense characteristic: a 2-level enhancement if a firearm or other dangerous
weapon was possessed.  Section 2D1.1 in effect at the time of this amendment contains fourteen
enhancements and three downward adjustments (including the "mitigating role cap" provided in
subsection (a)(5)).  These numerous adjustments, both increasing and decreasing offense levels based on
specific conduct, reduce the need to rely on drug quantity in setting the guideline penalties for drug
trafficking offenders as a proxy for culpability, and the amendment permits these adjustments to
differentiate among offenders more effectively.

The amendment was also motived by the significant overcapacity and costs of the Federal Bureau of
Prisons.  The Sentencing Reform Act directs the Commission to ensure that the sentencing guidelines are
"formulated to minimize the likelihood that the Federal prison population will exceed the capacity of the
Federal prisons."  See 28 U.S.C. § 994(g).  Reducing the federal prison population and the costs of
incarceration has become an urgent consideration.  The Commission observed that the federal prisons
are now 32 percent overcapacity, and drug trafficking offenders account for approximately 50 percent of
the federal prison population (100,114 of 199,810 inmates as of October 26, 2013, for whom the
Commission could determine the offense of conviction). Spending on federal prisons exceeds $6 billion a
year, or more than 25 percent of the entire budget for the Department of Justice.  The Commission
received testimony from the Department of Justice and others that spending on federal prisons is now
crowding out resources available for federal prosecutors and law enforcement, aid to state and local law
enforcement, crime victim services, and crime prevention programs, all of which promote public safety.  

In response to these concerns, the Commission considered the amendment an appropriate step toward
alleviating the overcapacity of the federal prisons.  Based on an analysis of the 24,968 offenders
sentenced under §2D1.1 in fiscal year 2012, the Commission estimates the amendment will affect the
sentences of 17,457 — or 69.9 percent — of drug trafficking offenders sentenced under §2D1.1, and their
average sentence will be reduced by 11 months — or 17.7 percent — from 62 months to 51 months.  The
Commission estimates these sentence reductions will correspond to a reduction in the federal prison
population of approximately 6,500 inmates within five years after its effective date.

The Commission carefully weighed public safety concerns and, based on past experience, existing
statutory and guideline enhancements, and expert testimony, concluded that the amendment should not
jeopardize public safety.  In particular, the Commission was informed by its studies that compared the
recidivism rates for offenders who were released early as a result of retroactive application of the
Commission’s 2007 crack cocaine amendment with a control group of offenders who served their full
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terms of imprisonment.  See USSG App. C, Amendment 713 (effective March 3, 2008).  The Commission
detected no statistically significant difference in the rates of recidivism for the two groups of offenders
after two years, and again after five years.  This study suggests that modest reductions in drug penalties
such as those provided by the amendment will not increase the risk of recidivism.

Furthermore, existing statutory enhancements, such as those available under 18 U.S.C. § 924(c), and
guideline enhancements for offenders who possess firearms, use violence, have an aggravating role in
the offense, or are repeat or career offenders, ensure that the most dangerous or serious offenders will
continue to receive appropriately severe sentences.  In addition, the Drug Quantity Table as amended
still provides a base offense level of 38 for offenders who traffic the greatest quantities of most drug
types and, therefore, sentences for these offenders will not be reduced.  Similarly, the Drug Quantity
Table as amended maintains minimum base offense levels that preclude sentences of straight probation
for drug trafficking offenders with small quantities of most drug types.

Finally, the Commission relied on testimony from the Department of Justice that the amendment would
not undermine public safety or law enforcement initiatives.  To the contrary, the Commission received
testimony from several stakeholders that the amendment would permit resources otherwise dedicated to
housing prisoners to be used to reduce overcrowding, enhance programming designed to reduce the risk
of recidivism, and to increase law enforcement and crime prevention efforts, thereby enhancing public
safety.

Amendment:

§2D1.1. Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including
Possession with Intent to Commit These Offenses); Attempt or Conspiracy  

(a) Base Offense Level (Apply the greatest):

 (1) 43, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A),
(b)(1)(B), or (b)(1)(C), or 21 U.S.C. § 960(b)(1), (b)(2), or (b)(3), and
the offense of conviction establishes that death or serious bodily injury
resulted from the use of the substance and that the defendant committed
the offense after one or more prior convictions for a similar offense; or

(2) 38, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A),
(b)(1)(B), or (b)(1)(C), or 21 U.S.C. § 960(b)(1), (b)(2), or (b)(3), and
the offense of conviction establishes that death or serious bodily injury
resulted from the use of the substance; or 

(3) 30, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(E) or 21
U.S.C. § 960(b)(5), and the offense of conviction establishes that death
or serious bodily injury resulted from the use of the substance and that
the defendant committed the offense after one or more prior convictions
for a similar offense; or

(4) 26, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(E) or 21
U.S.C. § 960(b)(5), and the offense of conviction establishes that death
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or serious bodily injury resulted from the use of the substance; or

(5) the offense level specified in the Drug Quantity Table set forth in
subsection (c), except that if (A) the defendant receives an adjustment
under §3B1.2 (Mitigating Role); and (B) the base offense level under
subsection (c) is (i) level 32, decrease by 2 levels; (ii) level 34 or level
36, decrease by 3 levels; or (iii) level 38, decrease by 4 levels.  If the
resulting offense level is greater than level 32 and the defendant receives
the 4-level ("minimal participant") reduction in §3B1.2(a), decrease to
level 32.

(b) Specific Offense Characteristics

(1) If a dangerous weapon (including a firearm) was possessed, increase by
2 levels.

(2) If the defendant used violence, made a credible threat to use violence, or
directed the use of violence, increase by 2 levels.

(3) If the defendant unlawfully imported or exported a controlled substance
under circumstances in which (A) an aircraft other than a regularly
scheduled commercial air carrier was used to import or export the
controlled substance, (B) a submersible vessel or semi-submersible
vessel as described in 18 U.S.C. § 2285 was used, or (C) the defendant
acted as a pilot, copilot, captain, navigator, flight officer, or any other
operation officer aboard any craft or vessel carrying a controlled
substance, increase by 2 levels.  If the resulting offense level is less than
level 26, increase to level 26.

(4) If the object of the offense was the distribution of a controlled substance
in a prison, correctional facility, or detention facility, increase by 2
levels.

(5) If (A) the offense involved the importation of amphetamine or
methamphetamine or the manufacture of amphetamine or
methamphetamine from listed chemicals that the defendant knew were
imported unlawfully, and (B) the defendant is not subject to an
adjustment under §3B1.2 (Mitigating Role), increase by 2 levels.

(6) If the defendant is convicted under 21 U.S.C. § 865, increase by 2 levels.

(7) If the defendant, or a person for whose conduct the defendant is
accountable under §1B1.3 (Relevant Conduct), distributed a controlled
substance through mass-marketing by means of an interactive computer
service, increase by 2 levels.

(8) If the offense involved the distribution of an anabolic steroid and a
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masking agent, increase by 2 levels.

(9) If the defendant distributed an anabolic steroid to an athlete, increase by
2 levels.

(10) If the defendant was convicted under 21 U.S.C. § 841(g)(1)(A), increase
by 2 levels.

(11) If the defendant bribed, or attempted to bribe, a law enforcement officer
to facilitate the commission of the offense, increase by 2 levels.

(12) If the defendant maintained a premises for the purpose of manufacturing
or distributing a controlled substance, increase by 2 levels.

(13) (Apply the greatest):

(A) If the offense involved (i) an unlawful discharge, emission, or
release into the environment of a hazardous or toxic substance;
or (ii) the unlawful transportation, treatment, storage, or disposal
of a hazardous waste, increase by 2 levels.

(B) If the defendant was convicted under 21 U.S.C. § 860a of
distributing, or possessing with intent to distribute,
methamphetamine on premises where a minor is present or
resides, increase by 2 levels.  If the resulting offense level is less
than level 14, increase to level 14. 

(C) If—

(i) the defendant was convicted under 21 U.S.C. § 860a of
manufacturing, or possessing with intent to manufacture,
methamphetamine on premises where a minor is present
or resides; or 

(ii) the offense involved the manufacture of amphetamine or
methamphetamine and the offense created a substantial
risk of harm to (I) human life other than a life described
in subdivision (D); or (II) the environment,

increase by 3 levels.  If the resulting offense level is less than
level 27, increase to level 27.

(D) If the offense (i) involved the manufacture of amphetamine or
methamphetamine; and (ii) created a substantial risk of harm to
the life of a minor or an incompetent, increase by 6 levels.  If the
resulting offense level is less than level 30, increase to level 30. 
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(14) If the defendant receives an adjustment under §3B1.1 (Aggravating
Role) and the offense involved 1 or more of the following factors:

(A) (i) the defendant used fear, impulse, friendship, affection, or
some combination thereof to involve another individual in the
illegal purchase, sale, transport, or storage of controlled
substances, (ii) the individual received little or no compensation
from the illegal purchase, sale, transport, or storage of controlled
substances, and (iii) the individual had minimal knowledge of
the scope and structure of the enterprise;

(B) the defendant, knowing that an individual was (i) less than 18
years of age, (ii) 65 or more years of age, (iii) pregnant, or (iv)
unusually vulnerable due to physical or mental condition or
otherwise particularly susceptible to the criminal conduct,
distributed a controlled substance to that individual or involved
that individual in the offense;

(C) the defendant was directly involved in the importation of a
controlled substance;

(D) the defendant engaged in witness intimidation, tampered with or
destroyed evidence, or otherwise obstructed justice in
connection with the investigation or prosecution of the offense;

(E) the defendant committed the offense as part of a pattern of
criminal conduct engaged in as a livelihood,

increase by 2 levels.

(15) If the defendant receives the 4-level ("minimal participant") reduction in
§3B1.2(a) and the offense involved all of the following factors:

(A) the defendant was motivated by an intimate or familial
relationship or by threats or fear to commit the offense and was
otherwise unlikely to commit such an offense;

(B) the defendant received no monetary compensation from the
illegal purchase, sale, transport, or storage of controlled
substances; and

(C) the defendant had minimal knowledge of the scope and structure
of the enterprise,

decrease by 2 levels.

(16) If the defendant meets the criteria set forth in subdivisions (1)-(5) of
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subsection (a) of §5C1.2 (Limitation on Applicability of Statutory
Minimum Sentences in Certain Cases), decrease by 2 levels.

[Subsection (c) (Drug Quantity Table) is set forth on the following pages.]

(d) Cross References

(1) If a victim was killed under circumstances that would constitute murder
under 18 U.S.C. § 1111 had such killing taken place within the territorial
or maritime jurisdiction of the United States, apply §2A1.1 (First Degree
Murder) or §2A1.2 (Second Degree Murder), as appropriate, if the
resulting offense level is greater than that determined under this
guideline.

(2) If the defendant was convicted under 21 U.S.C. § 841(b)(7) (of
distributing a controlled substance with intent to commit a crime of
violence), apply §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect
to the crime of violence that the defendant committed, or attempted or
intended to commit, if the resulting offense level is greater than that
determined above.

(e) Special Instruction

(1) If (A) subsection (d)(2) does not apply; and (B) the defendant
committed, or attempted to commit, a sexual offense against another
individual by distributing, with or without that individual’s knowledge, a
controlled substance to that individual, an adjustment under
§3A1.1(b)(1) shall apply.
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(c) DRUG QUANTITY TABLE

Controlled Substances and Quantity* Base Offense Level

(1) M 90 KG or more of Heroin; Level 38
M 450 KG or more of Cocaine;
M 25.2 KG or more of Cocaine Base;
M 90 KG or more of PCP, or 9 KG or more of PCP (actual);
M 45 KG or more of Methamphetamine, or

4.5 KG or more of Methamphetamine (actual), or
4.5 KG or more of "Ice";

M 45 KG or more of Amphetamine, or
4.5 KG or more of Amphetamine (actual);

M 900 G or more of LSD;
M 36 KG or more of Fentanyl;
M 9 KG or more of a Fentanyl Analogue;
M 90,000 KG or more of Marihuana;
M 18,000 KG or more of Hashish;
M 1,800 KG or more of Hashish Oil;
M 90,000,000 units or more of Ketamine;
M 90,000,000 units or more of Schedule I or II Depressants;
M 5,625,000 units or more of Flunitrazepam.

(1)(2) M At least 30 KG  or more but less than 90 KG of Heroin; Level 3836
M At least 150 KG  or more but less than 450 KG of Cocaine;
M At least 8.4 KG  or more but less than 25.2 KG of Cocaine Base;
M At least 30 KG  or more but less than 90 KG of PCP, or at least 3 KG  or more but less
than 9 KG of PCP (actual);
M At least 15 KG  or more but less than 45 KG of Methamphetamine, or

at least 1.5 KG  or more but less than 4.5 KG of Methamphetamine (actual), or
at least 1.5 KG  or more but less than 4.5 KG of "Ice";

M At least 15 KG  or more but less than 45 KG of Amphetamine, or
at least 1.5 KG  or more but less than4.5 KG of Amphetamine (actual);

M At least 300 G  or more but less than 900 G of LSD;
M At least 12 KG  or more but less than 36 KG of Fentanyl;
M At least 3 KG  or more but less than 9 KG of a Fentanyl Analogue;
M At least 30,000 KG  or more but less than 90,000 KG of Marihuana;
M At least 6,000 KG  or more but less than 18,000 KG of Hashish;
M At least 600 KG  or more but less than 1,800 KG of Hashish Oil;
M At least 30,000,000 units  or more but less than 90,000,000 units of Ketamine;
M At least 30,000,000 units  or more but less than 90,000,000 units of

Schedule I or II Depressants;
M At least 1,875,000 units  or more but less than 5,625,000 units of Flunitrazepam.

(2)(3) M At least 10 KG but less than 30 KG of Heroin; Level 3634
M At least 50 KG but less than 150 KG of Cocaine;
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M At least 2.8 KG but less than 8.4 KG of Cocaine Base;
M At least 10 KG but less than 30 KG of PCP, or

at least 1 KG but less than 3 KG of PCP (actual);
M At least 5 KG but less than 15 KG of Methamphetamine, or

at least 500 G but less than 1.5 KG of Methamphetamine (actual), or
at least 500 G but less than 1.5 KG of "Ice";

M At least 5 KG but less than 15 KG of Amphetamine, or
at least 500 G but less than 1.5 KG of Amphetamine (actual); 

M At least 100 G but less than 300 G of LSD;
M At least 4 KG but less than 12 KG of Fentanyl;
M At least 1 KG but less than 3 KG of a Fentanyl Analogue;
M At least 10,000 KG but less than 30,000 KG of Marihuana;
M At least 2,000 KG but less than 6,000 KG of Hashish;
M At least 200 KG but less than 600 KG of Hashish Oil;
M At least 10,000,000 but less than 30,000,000 units of Ketamine;
M At least 10,000,000 but less than 30,000,000 units of Schedule I or II Depressants;
M At least 625,000 but less than 1,875,000 units of Flunitrazepam.

(3)(4) M At least 3 KG but less than 10 KG of Heroin; Level 3432
M At least 15 KG but less than 50 KG of Cocaine;
M At least 840 G but less than 2.8 KG of Cocaine Base;
M At least 3 KG but less than 10 KG of PCP, or

at least 300 G but less than 1 KG of PCP (actual);
M At least 1.5 KG but less than 5 KG of Methamphetamine, or

at least 150 G but less than 500 G of Methamphetamine (actual), or
at least 150 G but less than 500 G of "Ice";

M At least 1.5 KG but less than 5 KG of Amphetamine, or
at least 150 G but less than 500 G of Amphetamine (actual);

M At least 30 G but less than 100 G of LSD;
M At least 1.2 KG but less than 4 KG of Fentanyl;
M At least 300 G but less than 1 KG of a Fentanyl Analogue;
M At least 3,000 KG but less than 10,000 KG of Marihuana;
M At least 600 KG but less than 2,000 KG of Hashish;
M At least 60 KG but less than 200 KG of Hashish Oil;
M At least 3,000,000 but less than 10,000,000 units of Ketamine;
M At least 3,000,000 but less than 10,000,000 units of Schedule I or II Depressants;
M At least 187,500 but less than 625,000 units of Flunitrazepam.

(4)(5) M At least 1 KG but less than 3 KG of Heroin; Level 3230
M At least 5 KG but less than 15 KG of Cocaine;
M At least 280 G but less than 840 G of Cocaine Base;
M At least 1 KG but less than 3 KG of PCP, or

at least 100 G but less than 300 G of PCP (actual);
M At least 500 G but less than 1.5 KG of Methamphetamine, or

at least 50 G but less than 150 G of Methamphetamine (actual), or
at least 50 G but less than 150 G of "Ice";

M At least 500 G but less than 1.5 KG of Amphetamine, or
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at least 50 G but less than 150 G of Amphetamine (actual); 
M At least 10 G but less than 30 G of LSD;
M At least 400 G but less than 1.2 KG of Fentanyl;
M At least 100 G but less than 300 G of a Fentanyl Analogue;
M At least 1,000 KG but less than 3,000 KG of Marihuana;
M At least 200 KG but less than 600 KG of Hashish;
M At least 20 KG but less than 60 KG of Hashish Oil;
M At least 1,000,000 but less than 3,000,000 units of Ketamine;
M At least 1,000,000 but less than 3,000,000 units of Schedule I or II Depressants;
M 1,000,000 units or more of Schedule III Hydrocodone;
M At least 62,500 but less than 187,500 units of Flunitrazepam.

(5)(6) M At least 700 G but less than 1 KG of Heroin; Level 3028
M At least 3.5 KG but less than 5 KG of Cocaine;
M At least 196 G but less than 280 G of Cocaine Base;
M At least 700 G but less than 1 KG of PCP, or

at least 70 G but less than 100 G of PCP (actual);
M At least 350 G but less than 500 G of Methamphetamine, or

at least 35 G but less than 50 G of Methamphetamine (actual), or
at least 35 G but less than 50 G of  "Ice";

M At least 350 G but less than 500 G of Amphetamine, or
at least 35 G but less than 50 G of Amphetamine (actual); 

M At least 7 G but less than 10 G of LSD;
M At least 280 G but less than 400 G of Fentanyl;
M At least 70 G but less than 100 G of a Fentanyl Analogue;
M At least 700 KG but less than 1,000 KG of Marihuana;
M At least 140 KG but less than 200 KG of Hashish;
M At least 14 KG but less than 20 KG of Hashish Oil;
M At least 700,000 but less than 1,000,000 units of Ketamine;
M At least 700,000 but less than 1,000,000 units of Schedule I or II Depressants;
M At least 700,000 or morebut less than 1,000,000 units of Schedule III Hydrocodone;
M At least 43,750 but less than 62,500 units of Flunitrazepam.

(6)(7) M At least 400 G but less than 700 G of Heroin; Level 2826
M At least 2 KG but less than 3.5 KG of Cocaine;
M At least 112 G but less than 196 G of Cocaine Base;
M At least 400 G but less than 700 G of PCP, or

at least 40 G but less than 70 G of PCP (actual);
M At least 200 G but less than 350 G of Methamphetamine, or

at least 20 G but less than 35 G of Methamphetamine (actual), or
at least 20 G but less than 35 G of "Ice";

M At least 200 G but less than 350 G of Amphetamine, or
at least 20 G but less than 35 G of Amphetamine (actual);

M At least 4 G but less than 7 G of LSD;
M At least 160 G but less than 280 G of Fentanyl; 
M At least 40 G but less than 70 G of a Fentanyl Analogue;
M At least 400 KG but less than 700 KG of Marihuana;
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M At least 80 KG but less than 140 KG of Hashish;
M At least 8 KG but less than 14 KG of Hashish Oil;
M At least 400,000 but less than 700,000 units of Ketamine;
M At least 400,000 but less than 700,000 units of Schedule I or II Depressants;
M At least 400,000 but less than 700,000 units of Schedule III Hydrocodone;
M At least 25,000 but less than 43,750 units of Flunitrazepam.

(7)(8) M At least 100 G but less than 400 G of Heroin; Level 2624
M At least 500 G but less than 2 KG of Cocaine;
M At least 28 G but less than 112 G of Cocaine Base;
M At least 100 G but less than 400 G of PCP, or

at least 10 G but less than 40 G of PCP (actual);
M At least 50 G but less than 200 G of Methamphetamine, or

at least 5 G but less than 20 G of Methamphetamine (actual), or
at least 5 G but less than 20 G of "Ice";

M At least 50 G but less than 200 G of Amphetamine, or
at least 5 G but less than 20 G of Amphetamine (actual);

M At least 1 G but less than 4 G of LSD;
M At least 40 G but less than 160 G of Fentanyl; 
M At least 10 G but less than 40 G of a Fentanyl Analogue;
M At least 100 KG but less than 400 KG of Marihuana;
M At least 20 KG but less than 80 KG of Hashish;
M At least 2 KG but less than 8 KG of Hashish Oil;
M At least 100,000 but less than 400,000 units of Ketamine;
M At least 100,000 but less than 400,000 units of Schedule I or II Depressants;
M At least 100,000 but less than 400,000 units of Schedule III Hydrocodone;
M At least 6,250 but less than 25,000 units of Flunitrazepam.

(8)(9) M At least 80 G but less than 100 G of Heroin; Level 2422
M At least 400 G but less than 500 G of Cocaine;
M At least 22.4 G but less than 28 G of Cocaine Base;
M At least 80 G but less than 100 G of PCP, or

at least 8 G but less than 10 G of PCP (actual);
M At least 40 G but less than 50 G of Methamphetamine, or

at least 4 G but less than 5 G of Methamphetamine (actual), or
at least 4 G but less than 5 G of "Ice";

M At least 40 G but less than 50 G of Amphetamine, or
at least 4 G but less than 5 G of Amphetamine (actual); 

M At least 800 MG but less than 1 G of LSD;
M At least 32 G but less than 40 G of Fentanyl; 
M At least 8 G but less than 10 G of a Fentanyl Analogue;
M At least 80 KG but less than 100 KG of Marihuana;
M At least 16 KG but less than 20 KG of Hashish;
M At least 1.6 KG but less than 2 KG of Hashish Oil;
M At least 80,000 but less than 100,000 units of Ketamine;
M At least 80,000 but less than 100,000 units of Schedule I or II Depressants;
M At least 80,000 but less than 100,000 units of Schedule III Hydrocodone;
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M At least 5,000 but less than 6,250 units of Flunitrazepam.

(9)(10) M At least 60 G but less than 80 G of Heroin; Level 2220
M At least 300 G but less than 400 G of Cocaine;
M At least 16.8 G but less than 22.4 G of Cocaine Base;
M At least 60 G but less than 80 G of PCP, or

at least 6 G but less than 8 G of PCP (actual);
M At least 30 G but less than 40 G of Methamphetamine, or

at least 3 G but less than 4 G of Methamphetamine (actual), or
at least 3 G but less than 4 G of "Ice";

M At least 30 G but less than 40 G of Amphetamine, or
at least 3 G but less than 4 G of Amphetamine (actual); 

M At least 600 MG but less than 800 MG of LSD;
M At least 24 G but less than 32 G of Fentanyl; 
M At least 6 G but less than 8 G of a Fentanyl Analogue;
M At least 60 KG but less than 80 KG of Marihuana;
M At least 12 KG but less than 16 KG of Hashish;
M At least 1.2 KG but less than 1.6 KG of Hashish Oil;
M At least 60,000 but less than 80,000 units of Ketamine;
M At least 60,000 but less than 80,000 units of Schedule I or II Depressants;
M At least 60,000 but less than 80,000 units of Schedule III Hydrocodone;
M 60,000 units or more of Schedule III substances (except Ketamine
or Hydrocodone);
M At least 3,750 but less than 5,000 units of Flunitrazepam.

(1011) M At least 40 G but less than 60 G of Heroin; Level 2018
M At least 200 G but less than 300 G of Cocaine;
M At least 11.2 G but less than 16.8 G of Cocaine Base;
M At least 40 G but less than 60 G of PCP, or

at least 4 G but less than 6 G of PCP (actual);
M At least 20 G but less than 30 G of Methamphetamine, or

at least 2 G but less than 3 G of Methamphetamine (actual), or
at least 2 G but less than 3 G of "Ice";

M At least 20 G but less than 30 G of Amphetamine, or
at least 2 G but less than 3 G of Amphetamine (actual);

M At least 400 MG but less than 600 MG of LSD;
M At least 16 G but less than 24 G of Fentanyl; 
M At least 4 G but less than 6 G of a Fentanyl Analogue;
M At least 40 KG but less than 60 KG of Marihuana;
M At least 8 KG but less than 12 KG of Hashish;
M At least 800 G but less than 1.2 KG of Hashish Oil;
M At least 40,000 but less than 60,000 units of Ketamine;
M At least 40,000 but less than 60,000 units of Schedule I or II Depressants;
M At least 40,000 but less than 60,000 units of Schedule III Hydrocodone;
M At least 40,000 or morebut less than 60,000 units of Schedule III substances (except
Ketamine or Hydrocodone);
M At least 2,500 but less than 3,750 units of Flunitrazepam.
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(1112) M At least 20 G but less than 40 G of Heroin; Level 1816
M At least 100 G but less than 200 G of Cocaine;
M At least 5.6 G but less than 11.2 G of Cocaine Base;
M At least 20 G but less than 40 G of PCP, or

at least 2 G but less than 4 G of PCP (actual);
M At least 10 G but less than 20 G of Methamphetamine, or

at least 1 G but less than 2 G of Methamphetamine (actual), or
at least 1 G but less than 2 G of "Ice";

M At least 10 G but less than 20 G of Amphetamine, or
at least 1 G but less than 2 G of Amphetamine (actual);

M At least 200 MG but less than 400 MG of LSD;
M At least 8 G but less than 16 G of Fentanyl; 
M At least 2 G but less than 4 G of a Fentanyl Analogue;
M At least 20 KG but less than 40 KG of Marihuana;
M At least 5 KG but less than 8 KG of Hashish;
M At least 500 G but less than 800 G of Hashish Oil;
M At least 20,000 but less than 40,000 units of Ketamine;
M At least 20,000 but less than 40,000 units of Schedule I or II Depressants;
M At least 20,000 but less than 40,000 units of Schedule III Hydrocodone;
M At least 20,000 but less than 40,000 units of Schedule III substances (except

Ketamine or Hydrocodone);
M At least 1,250 but less than 2,500 units of Flunitrazepam.

(1213) M At least 10 G but less than 20 G of Heroin; Level 1614
M At least 50 G but less than 100 G of Cocaine;
M At least 2.8 G but less than 5.6 G of Cocaine Base;
M At least 10 G but less than 20 G of PCP, or

at least 1 G but less than 2 G of PCP (actual);
M At least 5 G but less than 10 G of Methamphetamine, or

at least 500 MG but less than 1 G of Methamphetamine (actual), or
at least 500 MG but less than 1 G of "Ice";

M At least 5 G but less than 10 G of Amphetamine, or
at least 500 MG but less than 1 G of Amphetamine (actual); 

M At least 100 MG but less than 200 MG of LSD;
M At least 4 G but less than 8 G of Fentanyl; 
M At least 1 G but less than 2 G of a Fentanyl Analogue;
M At least 10 KG but less than 20 KG of Marihuana;
M At least 2 KG but less than 5 KG of Hashish;
M At least 200 G but less than 500 G of Hashish Oil;
M At least 10,000 but less than 20,000 units of Ketamine; 
M At least 10,000 but less than 20,000 units of Schedule I or II Depressants;
M At least 10,000 but less than 20,000 units of Schedule III Hydrocodone;
M At least 10,000 but less than 20,000 units of Schedule III substances (except

Ketamine or Hydrocodone);
M At least 625 but less than 1,250 units of Flunitrazepam.

(1314) M At least 5 G but lessLess than 10 G of Heroin; Level 1412

34



M At least 25 G but lessLess than 50 G of Cocaine;
M At least 1.4 G but lessLess than 2.8 G of Cocaine Base;
M At least 5 G but lessLess than 10 G of PCP, or

at least 500 MG but less than 1 G of PCP (actual);
M At least 2.5 G but lessLess than 5 G of Methamphetamine, or

at least 250 MG but less than 500 MG of Methamphetamine (actual),
or at least 250 MG but less than 500 MG of "Ice";

M At least 2.5 G but lessLess than 5 G of Amphetamine, or
at least 250 MG but less than 500 MG of Amphetamine (actual);

M At least 50 MG but lessLess than 100 MG of LSD;
M At least 2 G but lessLess than 4 G of Fentanyl; 
M At least 500 MG but lessLess than 1 G of a Fentanyl Analogue;
M At least 5 KG but less than 10 KG of Marihuana;
M At least 1 KG but less than 2 KG of Hashish;
M At least 100 G but less than 200 G of Hashish Oil;
M At least 5,000 but less than 10,000 units of Ketamine;
M At least 5,000 but less than 10,000 units of Schedule I or II Depressants;
M At least 5,000 but less than 10,000 units of Schedule III Hydrocodone;
M At least 5,000 but less than 10,000 units of

Schedule III substances (except Ketamine or Hydrocodone);
M At least 312 but less than 625 units of Flunitrazepam.;
M 80,000 units or more of Schedule IV substances (except Flunitrazepam).

(1415) M Less than 5 G of Heroin; Level 1210
M Less than 25 G of Cocaine;
M Less than 1.4 G of Cocaine Base;
M Less than 5 G of PCP, or less than 500 MG of PCP (actual);
M Less than 2.5 G of Methamphetamine, or

less than 250 MG of Methamphetamine (actual), or
less than 250 MG of "Ice";

M Less than 2.5 G of Amphetamine, or
less than 250 MG of Amphetamine (actual);  

M Less than 50 MG of LSD;
M Less than 2 G of Fentanyl; 
M Less than 500 MG of a Fentanyl Analogue;
M At least 2.5 KG but less than 5 KG of Marihuana;
M At least 500 G but less than 1 KG of Hashish;
M At least 50 G but less than 100 G of Hashish Oil;
M At least 2,500 but less than 5,000 units of Ketamine;
M At least 2,500 but less than 5,000 units of Schedule I or II Depressants;
M At least 2,500 but less than 5,000 units of Schedule III Hydrocodone;
M At least 2,500 but less than 5,000 units of Schedule III substances (except

Ketamine or Hydrocodone);
M At least 156 but less than 312 units of Flunitrazepam;
M At least 40,000 or morebut less than 80,000 units of Schedule IV substances (except
Flunitrazepam).
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(1516) M At least 1 KG but less than 2.5 KG of Marihuana; Level 108
M At least 200 G but less than 500 G of Hashish;
M At least 20 G but less than 50 G of Hashish Oil;
M At least 1,000 but less than 2,500 units of Ketamine;
M At least 1,000 but less than 2,500 units of Schedule I or II Depressants;
M At least 1,000 but less than 2,500 units of Schedule III Hydrocodone;
M At least 1,000 but less than 2,500 units of Schedule III substances (except

Ketamine or Hydrocodone);
M At least 62 but lessLess than 156 units of Flunitrazepam;
M At least 16,000 but less than 40,000 units of Schedule IV substances

(except Flunitrazepam).;
M 160,000 units or more of Schedule V substances.

(1617) M At least 250 G but lessLess than 1 KG of Marihuana; Level 86 
M At least 50 G but lessLess than 200 G of Hashish;
M At least 5 G but lessLess than 20 G of Hashish Oil;
M At least 250 but lessLess than 1,000 units of Ketamine;
M At least 250 but lessLess than 1,000 units of Schedule I or II Depressants;
M At least 250 but lessLess than 1,000 units of Schedule III Hydrocodone;
M At least 250 but lessLess than 1,000 units of Schedule III substances (except Ketamine

or Hydrocodone);
M Less than 62 units of Flunitrazepam;
M At least 4,000 but lessLess than 16,000 units of

Schedule IV substances (except Flunitrazepam);
M 40,000 or moreLess than 160,000 units of Schedule V substances.

(17) M Less than 250 G of Marihuana; Level 6
M Less than 50 G of Hashish;
M Less than 5 G of Hashish Oil;
M Less than 250 units of Ketamine;
M Less than 250 units of Schedule I or II Depressants;
M Less than 250 units of Schedule III Hydrocodone;
M Less than 250 units of Schedule III substances (except Ketamine or Hydrocodone);
M Less than 4,000 units of Schedule IV substances (except Flunitrazepam);
M Less than 40,000 units of Schedule V substances.

*Notes to Drug Quantity Table:

(A) Unless otherwise specified, the weight of a controlled substance set forth in the table refers to the
entire weight of any mixture or substance containing a detectable amount of the controlled
substance.  If a mixture or substance contains more than one controlled substance, the weight of
the entire mixture or substance is assigned to the controlled substance that results in the greater
offense level.

(B) The terms "PCP (actual)", "Amphetamine (actual)", and "Methamphetamine (actual)" refer to the
weight of the controlled substance, itself, contained in the mixture or substance.  For example, a
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mixture weighing 10 grams containing PCP at 50% purity contains 5 grams of PCP (actual).  In
the case of a mixture or substance containing PCP, amphetamine, or methamphetamine, use the
offense level determined by the entire weight of the mixture or substance, or the offense level
determined by the weight of the PCP (actual), amphetamine (actual), or methamphetamine
(actual), whichever is greater.

The term "Oxycodone (actual)" refers to the weight of the controlled substance, itself, contained
in the pill, capsule, or mixture.

(C) "Ice," for the purposes of this guideline, means a mixture or substance containing
d-methamphetamine hydrochloride of at least 80% purity.

(D) "Cocaine base," for the purposes of this guideline, means "crack."  "Crack" is the street name for
a form of cocaine base, usually prepared by processing cocaine hydrochloride and sodium
bicarbonate, and usually appearing in a lumpy, rocklike form.

(E) In the case of an offense involving marihuana plants, treat each plant, regardless of sex, as
equivalent to 100 Ggrams of marihuana.  Provided, however, that if the actual weight of the
marihuana is greater, use the actual weight of the marihuana.

(F) In the case of Schedule I or II Depressants (except gamma-hydroxybutyric acid), Schedule III
substances, Schedule IV substances, and Schedule V substances, one "unit" means one pill,
capsule, or tablet.  If the substance (except gamma-hydroxybutyric acid) is in liquid form, one
"unit" means 0.5 mlmilliliters.  For an anabolic steroid that is not in a pill, capsule, tablet, or
liquid form (e.g., patch, topical cream, aerosol), the court shall determine the base offense level
using a reasonable estimate of the quantity of anabolic steroid involved in the offense.  In making
a reasonable estimate, the court shall consider that each 25 mgmilligrams of an anabolic steroid
is one "unit".

(G) In the case of LSD on a carrier medium (e.g., a sheet of blotter paper), do not use the weight of
the LSD/carrier medium.  Instead, treat each dose of LSD on the carrier medium as equal to 0.4
mgmilligrams of LSD for the purposes of the Drug Quantity Table.

(H) Hashish, for the purposes of this guideline, means a resinous substance of cannabis that includes
(i) one or more of the tetrahydrocannabinols (as listed in 21 C.F.R. § 1308.11(d)(31)), (ii) at least
two of the following:  cannabinol, cannabidiol, or cannabichromene, and (iii) fragments of plant
material (such as cystolith fibers).

(I) Hashish oil, for the purposes of this guideline, means a preparation of the soluble cannabinoids
derived from cannabis that includes (i) one or more of the tetrahydrocannabinols (as listed in 21
C.F.R. § 1308.11(d)(31)), (ii) at least two of the following:  cannabinol, cannabidiol, or cannabi-
chromene, and (iii) is essentially free of plant material (e.g., plant fragments).  Typically, hashish
oil is a viscous, dark colored oil, but it can vary from a dry resin to a colorless liquid.

Commentary
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*  *  *
Application Notes:

*  *  *

8. Use of Drug Equivalency Tables.— 

(A) Controlled Substances Not Referenced in Drug Quantity Table.—The Commission has
used the sentences provided in, and equivalences derived from, the statute (21 U.S.C.
§ 841(b)(1)), as the primary basis for the guideline sentences.  The statute, however,
provides direction only for the more common controlled substances, i.e., heroin, cocaine,
PCP, methamphetamine, fentanyl, LSD and marihuana.  In the case of a controlled
substance that is not specifically referenced in the Drug Quantity Table, determine the
base offense level as follows: 

(i) Use the Drug Equivalency Tables to convert the quantity of the controlled
substance involved in the offense to its equivalent quantity of marihuana. 

(ii) Find the equivalent quantity of marihuana in the Drug Quantity Table.

(iii) Use the offense level that corresponds to the equivalent quantity of marihuana as
the base offense level for the controlled substance involved in the offense. 

(See also Application Note 6.)  For example, in the Drug Equivalency Tables set forth in
this Note, 1 gmgram of a substance containing oxymorphone, a Schedule I opiate,
converts to an equivalent quantity of 5 kgkilograms of marihuana.  In a case involving
100 gmgrams of oxymorphone, the equivalent quantity of marihuana would be 500
kgkilograms, which corresponds to a base offense level of 2826 in the Drug Quantity
Table.

(B) Combining Differing Controlled Substances.—The Drug Equivalency Tables also
provide a means for combining differing controlled substances to obtain a single offense
level.  In each case, convert each of the drugs to its marihuana equivalent, add the
quantities, and look up the total in the Drug Quantity Table to obtain the combined
offense level. 

For certain types of controlled substances, the marihuana equivalencies in the Drug
Equivalency Tables are "capped" at specified amounts (e.g., the combined equivalent
weight of all Schedule V controlled substances shall not exceed 999 grams2.49
kilograms of marihuana).  Where there are controlled substances from more than one
schedule (e.g., a quantity of a Schedule IV substance and a quantity of a Schedule V
substance), determine the marihuana equivalency for each schedule separately (subject
to the cap, if any, applicable to that schedule).  Then add the marihuana equivalencies to
determine the combined marihuana equivalency (subject to the cap, if any, applicable to
the combined amounts).

Note:  Because of the statutory equivalences, the ratios in the Drug Equivalency Tables
do not necessarily reflect dosages based on pharmacological equivalents.
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(C) Examples for Combining Differing Controlled Substances.— 

(i) The defendant is convicted of selling 70 grams of a substance containing PCP
(Level 2220) and 250 milligrams of a substance containing LSD (Level 1816). 
The PCP converts to 70 kilograms of marihuana; the LSD converts to 25
kilograms of marihuana.  The total is therefore equivalent to 95 kilograms of
marihuana, for which the Drug Quantity Table provides an offense level of 2422.

(ii) The defendant is convicted of selling 500 grams of marihuana (Level 86) and
five kilograms10,000 units of diazepam (Level 86).  The diazepam, a Schedule IV
drug, is equivalent to 625 grams of marihuana.  The total, 1.125 kilograms of
marihuana, has an offense level of 108 in the Drug Quantity Table.

(iii) The defendant is convicted of selling 80 grams of cocaine (Level 1614) and 2
grams of cocaine base (Level 1412).  The cocaine is equivalent to 16 kilograms
of marihuana, and the cocaine base is equivalent to 7.142 kilograms of
marihuana.  The total is therefore equivalent to 23.142 kilograms of marihuana,
which has an offense level of 1816 in the Drug Quantity Table.

(iv) The defendant is convicted of selling 56,00076,000 units of a Schedule III
substance, 100,000200,000 units of a Schedule IV substance, and
200,000600,000 units of a Schedule V substance.  The marihuana equivalency
for the Schedule III substance is 5676 kilograms of marihuana (below the cap of
59.9979.99 kilograms of marihuana set forth as the maximum equivalent weight
for Schedule III substances).  The marihuana equivalency for the Schedule IV
substance is subject to a cap of 4.999.99 kilograms of marihuana set forth as the
maximum equivalent weight for Schedule IV substances (without the cap it would
have been 6.2512.5 kilograms).  The marihuana equivalency for the Schedule V
substance is subject to the cap of 999 grams2.49 kilograms of marihuana set
forth as the maximum equivalent weight for Schedule V substances (without the
cap it would have been 1.253.75 kilograms).  The combined equivalent weight,
determined by adding together the above amounts, is subject to the cap of
59.9979.99 kilograms of marihuana set forth as the maximum combined
equivalent weight for Schedule III, IV, and V substances.  Without the cap, the
combined equivalent weight would have been 61.9988.48 (5676 + 4.999.99 +
.9992.49) kilograms.

(D) Drug Equivalency Tables.—

Schedule I or II Opiates*

1 gm of Heroin = 1 kg of marihuana
1 gm of Alpha-Methylfentanyl = 10 kg of marihuana
1 gm of Dextromoramide = 670 gm of marihuana
1 gm of Dipipanone = 250 gm of marihuana
1 gm of 3-Methylfentanyl = 10 kg of marihuana
1 gm of 1-Methyl-4-phenyl-4-propionoxypiperidine/MPPP = 700 gm of marihuana
1 gm of 1-(2-Phenylethyl)-4-phenyl-4-acetyloxypiperidine/
  PEPAP = 700 gm of marihuana
1 gm of Alphaprodine = 100 gm of marihuana
1 gm of Fentanyl (N-phenyl-N-1-(2-phenylethyl)-4-
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  piperidinyl] Propanamide) = 2.5 kg of marihuana
1 gm of Hydromorphone/Dihydromorphinone = 2.5 kg of marihuana
1 gm of Levorphanol = 2.5 kg of marihuana
1 gm of Meperidine/Pethidine = 50 gm of marihuana
1 gm of Methadone = 500 gm of marihuana
1 gm of 6-Monoacetylmorphine = 1 kg of marihuana
1 gm of Morphine = 500 gm of marihuana
1 gm of Oxycodone (actual) = 6700 gm of marihuana
1 gm of Oxymorphone = 5 kg of marihuana
1 gm of Racemorphan = 800 gm of marihuana
1 gm of Codeine = 80 gm of marihuana
1 gm of Dextropropoxyphene/Propoxyphene-Bulk = 50 gm of marihuana
1 gm of Ethylmorphine = 165 gm of marihuana
1 gm of Hydrocodone/Dihydrocodeinone = 500 gm of marihuana
1 gm of Mixed Alkaloids of Opium/Papaveretum = 250 gm of marihuana
1 gm of Opium = 50 gm of marihuana
1 gm of Levo-alpha-acetylmethadol (LAAM)= 3 kg of marihuana

*Provided, that the minimum offense level from the Drug Quantity Table for any of these controlled substances
individually, or in combination with another controlled substance, is level 12.

Cocaine and Other Schedule I and II Stimulants (and their immediate precursors)*

1 gm of Cocaine = 200 gm of marihuana
1 gm of N-Ethylamphetamine = 80 gm of marihuana
1 gm of Fenethylline = 40 gm of marihuana
1 gm of Amphetamine = 2 kg of marihuana
1 gm of Amphetamine (Actual) = 20 kg of marihuana
1 gm of Methamphetamine = 2 kg of marihuana
1 gm of Methamphetamine (Actual) = 20 kg of marihuana
1 gm of "Ice" = 20 kg of marihuana
1 gm of Khat = .01 gm of marihuana
1 gm of 4-Methylaminorex ("Euphoria")= 100 gm of marihuana
1 gm of Methylphenidate (Ritalin)= 100 gm of marihuana
1 gm of Phenmetrazine = 80 gm of marihuana

21 gm Phenylacetone/P P (when possessed for the purpose
  of manufacturing methamphetamine)  = 416 gm of marihuana

21 gm Phenylacetone/P P (in any other case) = 75 gm of marihuana
1 gm Cocaine Base (‘Crack’) =  3,571 gm of marihuana
1 gm of Aminorex =        100 gm of marihuana
1 gm of Methcathinone = 380 gm of marihuana
1 gm of N-N-Dimethylamphetamine =      40 gm of marihuana
1 gm of N-Benzylpiperazine =      100 gm of marihuana

*Provided, that the minimum offense level from the Drug Quantity Table for any of these controlled substances
individually, or in combination with another controlled substance, is level 12.

LSD, PCP, and Other Schedule I and II Hallucinogens (and their immediate precursors)*

1 gm of Bufotenine = 70 gm of marihuana
1 gm of D-Lysergic Acid Diethylamide/Lysergide/LSD = 100 kg of marihuana
1 gm of Diethyltryptamine/DET = 80 gm of marihuana
1 gm of Dimethyltryptamine/DMT = 100 gm of marihuana
1 gm of Mescaline = 10 gm of marihuana
1 gm of Mushrooms containing Psilocin and/or 
  Psilocybin (Dry) = 1 gm of marihuana
1 gm of Mushrooms containing Psilocin and/or 
  Psilocybin (Wet) = 0.1 gm of marihuana
1 gm of Peyote (Dry) = 0.5 gm of marihuana
1 gm of Peyote (Wet) = 0.05 gm of marihuana
1 gm of Phencyclidine/PCP = 1 kg of marihuana
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1 gm of Phencyclidine (actual) /PCP (actual) = 10 kg of marihuana
1 gm of Psilocin = 500 gm of marihuana
1 gm of Psilocybin = 500 gm of marihuana
1 gm of Pyrrolidine Analog of Phencyclidine/PHP = 1 kg of marihuana
1 gm of Thiophene Analog of Phencyclidine/TCP = 1 kg of marihuana
1 gm of 4-Bromo-2,5-Dimethoxyamphetamine/DOB = 2.5 kg of marihuana
1 gm of 2,5-Dimethoxy-4-methylamphetamine/DOM = 1.67 kg of marihuana
1 gm of 3,4-Methylenedioxyamphetamine/MDA = 500 gm of marihuana
1 gm of 3,4-Methylenedioxymethamphetamine/MDMA = 500 gm of marihuana
1 gm of 3,4-Methylenedioxy-N-ethylamphetamine/MDEA= 500 gm of marihuana
1 gm of Paramethoxymethamphetamine/PMA =           500 gm of marihuana
1 gm of 1-Piperidinocyclohexanecarbonitrile/PCC =  680 gm of marihuana
1 gm of N-ethyl-1-phenylcyclohexylamine (PCE) = 1 kg of marihuana

*Provided, that the minimum offense level from the Drug Quantity Table for any of these controlled substances
individually, or in combination with another controlled substance, is level 12.

Schedule I Marihuana

1 gm of Marihuana/Cannabis, granulated, powdered, etc. = 1 gm of marihuana
1 gm of Hashish Oil = 50 gm of marihuana
1 gm of Cannabis Resin or Hashish = 5 gm of marihuana
1 gm of Tetrahydrocannabinol, Organic = 167 gm of marihuana
1 gm of Tetrahydrocannabinol, Synthetic = 167 gm of marihuana

Flunitrazepam ** 

1 unit of Flunitrazepam = 16 gm of marihuana

**Provided, that the minimum offense level from the Drug Quantity Table for flunitrazepam individually, or in
combination with any Schedule I or II depressants, Schedule III substances, Schedule IV substances, and Schedule V
substances is level 8.

Schedule I or II Depressants (except gamma-hydroxybutyric acid)

1 unit of a Schedule I or II Depressant 
(except gamma-hydroxybutyric acid) = 1 gm of marihuana

Gamma-hydroxybutyric Acid

1 ml of gamma-hydroxybutyric acid = 8.8 gm of marihuana

Schedule III Substances (except ketamine and hydrocodone)***

1 unit of a Schedule III Substance = 1 gm of marihuana  

***Provided, that the combined equivalent weight of all Schedule III substances (except ketamine and hydrocodone),
Schedule IV substances (except flunitrazepam), and Schedule V substances shall not exceed 59.9979.99 kilograms of
marihuana.

Schedule III Hydrocodone****

1 unit of Schedule III hydrocodone =     1 gm of marihuana
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****Provided, that the combined equivalent weight of all Schedule III substances (except ketamine), Schedule IV
substances (except flunitrazepam), and Schedule V substances shall not exceed 999.992,999.99 kilograms of marihuana.

Ketamine

1 unit of ketamine = 1 gm of marihuana

Schedule IV Substances (except flunitrazepam)*****

1 unit of a Schedule IV Substance 
(except Flunitrazepam)= 0.0625 gm of marihuana 

*****Provided, that the combined equivalent weight of all Schedule IV (except flunitrazepam) and V substances shall not
exceed 4.999.99 kilograms of marihuana.

Schedule V Substances******

1 unit of a Schedule V Substance = 0.00625 gm of marihuana

******Provided, that the combined equivalent weight of Schedule V substances shall not exceed 999 grams2.49
kilograms of marihuana.

*  *  *

9. Determining Quantity Based on Doses, Pills, or Capsules.—If the number of doses, pills, or
capsules but not the weight of the controlled substance is known, multiply the number of doses,
pills, or capsules by the typical weight per dose in the table below to estimate the total weight of
the controlled substance (e.g., 100 doses of Mescaline at 500 mgmilligrams per dose = 50
gmsgrams of mescaline).  The Typical Weight Per Unit Table, prepared from information
provided by the Drug Enforcement Administration, displays the typical weight per dose, pill, or
capsule for certain controlled substances.  Do not use this table if any more reliable estimate of
the total weight is available from case-specific information.

*  *  *

Background:  Offenses under 21 U.S.C. §§ 841 and 960 receive identical punishment based upon the
quantity of the controlled substance involved, the defendant’s criminal history, and whether death or
serious bodily injury resulted from the offense.  

The base offense levels in §2D1.1 are either provided directly by the Anti-Drug Abuse Act of
1986 or are proportional to the levels established by statute, and apply to all unlawful trafficking. 
Levels 32 and 2630 and 24 in the Drug Quantity Table are the distinctions provided by the Anti-Drug
Abuse Act; however, further refinement of drug amounts is essential to provide a logical sentencing
structure for drug offenses.  To determine these finer distinctions, the Commission consulted numerous
experts and practitioners, including authorities at the Drug Enforcement Administration, chemists,
attorneys, probation officers, and members of the Organized Crime Drug Enforcement Task Forces, who
also advocate the necessity of these distinctions.  Where necessary, this scheme has been modified in
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response to specific congressional directives to the Commission.

The base offense levels at levels 26 and 32 establish guideline ranges with a lower limit as close
to the statutory minimum as possible; e.g., level 32 ranges from 121 to 151 months, where the statutory
minimum is ten years or 120 months. at levels 24 and 30 establish guideline ranges such that the
statutory minimum falls within the range; e.g., level 30 ranges from 97 to 121 months, where the
statutory minimum term is ten years or 120 months.

*  *  *
§2D1.2. Drug Offenses Occurring Near Protected Locations or Involving Underage or

Pregnant Individuals; Attempt or Conspiracy

*  *  *

Commentary

*  *  *
Application Note:

1. This guideline applies only in a case in which the defendant is convicted of a statutory violation
of drug trafficking in a protected location or involving an underage or pregnant individual
(including an attempt or conspiracy to commit such a violation) or in a case in which the
defendant stipulated to such a statutory violation.  See §1B1.2(a).  In a case involving such a
conviction but in which only part of the relevant offense conduct directly involved a protected
location or an underage or pregnant individual, subsections (a)(1) and (a)(2) may result in
different offense levels.  For example, if the defendant, as part of the same course of conduct or
common scheme or plan, sold 5 grams of heroin near a protected location and 10 grams of
heroin elsewhere, the offense level from subsection (a)(1) would be level 1614 (2 plus the offense
level for the sale of 5 grams of heroin, the amount sold near the protected location); the offense
level from subsection (a)(2) would be level 1715 (1 plus the offense level for the sale of 15 grams
of heroin, the total amount of heroin involved in the offense).

*  *  *

§2D1.11. Unlawfully Distributing, Importing, Exporting or Possessing a Listed Chemical;
Attempt or Conspiracy

(a) Base Offense Level:  The offense level from the Chemical Quantity Table set
forth in subsection (d) or (e), as appropriate, except that if (A) the defendant
receives an adjustment under §3B1.2 (Mitigating Role); and (B) the base offense
level under subsection (d) is (i) level 32, decrease by 2 levels; (ii) level 34 or
level 36, decrease by 3 levels; or (iii) level 38, decrease by 4 levels.

(b) Specific Offense Characteristics

(1) If a dangerous weapon (including a firearm) was possessed, increase by
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2 levels.

(2) If the defendant is convicted of violating 21 U.S.C. § 841(c)(2) or (f)(1),
or § 960(d)(2), (d)(3), or (d)(4), decrease by 3 levels, unless the
defendant knew or believed that the listed chemical was to be used to
manufacture a controlled substance unlawfully.

(3) If the offense involved (A) an unlawful discharge, emission, or release
into the environment of a hazardous or toxic substance; or (B) the
unlawful transportation, treatment, storage, or disposal of a hazardous
waste, increase by 2 levels.

(4) If the defendant, or a person for whose conduct the defendant is
accountable under §1B1.3 (Relevant Conduct), distributed a listed
chemical through mass-marketing by means of an interactive computer
service, increase by 2 levels.

(5) If the defendant is convicted under 21 U.S.C. § 865, increase by 2 levels.

(6) If the defendant meets the criteria set forth in subdivisions (1)-(5) of
subsection (a) of §5C1.2 (Limitation on Applicability of Statutory
Minimum Sentences in Certain Cases), decrease by 2 levels.

(c) Cross Reference

(1) If the offense involved unlawfully manufacturing a controlled substance,
or attempting to manufacture a controlled substance unlawfully, apply
§2D1.1 (Unlawful Manufacturing, Importing, Exporting, Trafficking) if
the resulting offense level is greater than that determined above.

(d) EPHEDRINE, PSEUDOEPHEDRINE, AND PHENYLPROPANOLAMINE 
QUANTITY TABLE*

(Methamphetamine and Amphetamine Precursor Chemicals)

Quantity Base Offense Level
(1) 9 KG or more of Ephedrine; Level  38

9 KG or more of Phenylpropanolamine;
9 KG or more of Pseudoephedrine.

(1) At least 3 KG or more but less than 9 KG of Ephedrine; Level  3836
(2) At least 3 KG or more but less than 9 KG of Phenylpropanolamine;

At least 3 KG or More but less than 9 KG of Pseudoephedrine.

(2) At least 1 KG but less than 3 KG of Ephedrine; Level  3634
(3) At least 1 KG but less than 3 KG of Phenylpropanolamine;
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At least 1 KG but less than 3 KG of Pseudoephedrine.

(3) At least 300 G but less than 1 KG of Ephedrine; Level 3432
(4) At least 300 G but less than 1 KG of Phenylpropanolamine;

At least 300 G but less than 1 KG of Pseudoephedrine.

(4) At least 100 G but less than 300 G of Ephedrine; Level 3230
(5) At least 100 G but less than 300 G of Phenylpropanolamine;

At least 100 G but less than 300 G of Pseudoephedrine.

(5) At least 70 G but less than 100 G of Ephedrine; Level 3028
(6) At least 70 G but less than 100 G of Phenylpropanolamine;

At least 70 G but less than 100 G of Pseuodoephedrine.

(6) At least 40 G but less than 70 G of Ephedrine; Level 2826
(7) At least 40 G but less than 70 G of Phenylpropanolamine;

At least 40 G but less than 70 G of Pseudoephedrine.

(7) At least 10 G but less than 40 G of Ephedrine; Level 2624
(8) At least 10 G but less than 40 G of Phenylpropanolamine;

At least 10 G but less than 40 G of Pseudoephedrine.

(8) At least 8 G but less than 10 G of Ephedrine; Level 2422
(9) At least 8 G but less than 10 G of Phenylpropanolamine;

At least 8 G but less than 10 G of Pseudoephedrine.

(9) At least 6 G but less than 8 G of Ephedrine; Level 2220
(10) At least 6 G but less than 8 G of Phenylpropanolamine;

At least 6 G but less than 8 G of Pseudoephedrine.

(10) At least 4 G but less than 6 G of Ephedrine; Level 2018
(11) At least 4 G but less than 6 G of Phenylpropanolamine;

At least 4 G but less than 6 G of Pseudoephedrine.

(11) At least 2 G but less than 4 G of Ephedrine; Level 1816
(12) At least 2 G but less than 4 G of Phenylpropanolamine;

At least 2 G but less than 4 G of Pseudoephedrine.

(12) At least 1 G but less than 2 G of Ephedrine; Level 1614
(13) At least 1 G but less than 2 G of Phenylpropanolamine;

At least 1 G but less than 2 G of Pseudoephedrine.

(13) At least 500 MG but less Less than 1 G of Ephedrine; Level 1412
(14) At least 500 MG but less Less than 1 G of Phenylpropanolamine;

At least 500 MG but less Less than 1 G of Pseudoephedrine.
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(14) Less than 500 MG of Ephedrine; Level 12
Less than 500 MG of Phenylpropanolamine;
Less than 500 MG of Pseudoephedrine.

(e) CHEMICAL QUANTITY TABLE* 
(All Other Precursor Chemicals)

Listed Chemicals and Quantity Base Offense Level
(1) List I Chemicals Level 30

2.7 KG or more of Benzaldehyde;
60 KG or more of Benzyl Cyanide;
600 G or more of Ergonovine;
1.2 KG or more of Ergotamine;
60 KG or more of Ethylamine;
6.6 KG or more of Hydriodic Acid;
3.9 KG or more of Iodine;
960 KG or more of Isosafrole;
600 G or more of Methylamine;
1500 KG or more of N-Methylephedrine;
1500 KG or more of N-Methylpseudoephedrine;
1.9 KG or more of Nitroethane;
30 KG or more of Norpseudoephedrine;
60 KG or more of Phenylacetic Acid;
30 KG or more of Piperidine;
960 KG or more of Piperonal;
4.8 KG or more of Propionic Anhydride;
960 KG or more of Safrole;
1200 KG or more of 3, 4-Methylenedioxyphenyl-2-propanone;
3406.5 L or more of Gamma-butyrolactone;
2.1 KG or more of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid.

(1) List I Chemicals Level 3028
(2) At least 890 G or more but less than 2.7 KG of Benzaldehyde;

At least 20 KG or more but less than 60 KG of Benzyl Cyanide;
At least 200 G or more but less than 600 G of Ergonovine;
At least 400 G or more but less than 1.2 KG of Ergotamine;
At least 20 KG or more but less than 60 KG of Ethylamine;
At least 2.2 KG or more but less than 6.6 KG of Hydriodic Acid;
At least 1.3 KG or more but less than 3.9 KG of Iodine;
At least 320 KG or more but less than 960 KG of Isosafrole;
At least 200 G or more but less than 600 G of Methylamine;
At least 500 KG or more but less than 1500 KG of N-Methylephedrine;
At least 500 KG or more but less than 1500 KG of N-Methylpseudoephedrine;
At least 625 G or more but less than 1.9 KG of Nitroethane;
At least 10 KG or more but less than 30 KG of Norpseudoephedrine;
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At least 20 KG or more but less than 60 KG of Phenylacetic Acid;
At least 10 KG or more but less than 30 KG of Piperidine;
At least 320 KG or more but less than 960 KG of Piperonal;
At least 1.6 KG or more but less than 4.8 KG of Propionic Anhydride;
At least 320 KG or more but less than 960 KG of Safrole;
At least 400 KG or more but less than 1200 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 1135.5 L or more but less than 3406.5 L of Gamma-butyrolactone;
At least 714 G or more but less than 2.1 KG of Red Phosphorus, White Phosphorus, or
Hypophosphorous Acid.

List II Chemicals
33 KG or more of Acetic Anhydride;
3525 KG or more of Acetone;
60 KG or more of Benzyl Chloride;
3225 KG or more of Ethyl Ether;
3600 KG or more of Methyl Ethyl Ketone;
30 KG or more of Potassium Permanganate;
3900 KG or more of Toluene.

(2) List I Chemicals Level 2826
(3) At least 267 G but less than 890 G of Benzaldehyde;

At least 6 KG but less than 20 KG of Benzyl Cyanide;
At least 60 G but less than 200 G of Ergonovine;
At least 120 G but less than 400 G of Ergotamine;
At least 6 KG but less than 20 KG of Ethylamine;
At least 660 G but less than 2.2 KG of Hydriodic Acid;
At least 376.2 G but less than 1.3 KG of Iodine;
At least 96 KG but less than 320 KG of Isosafrole;
At least 60 G but less than 200 G of Methylamine;
At least 150 KG but less than 500 KG of N-Methylephedrine;
At least 150 KG but less than 500 KG of N-Methylpseudoephedrine;
At least 187.5 G but less than 625 G of Nitroethane;
At least 3 KG but less than 10 KG of Norpseudoephedrine;
At least 6 KG but less than 20 KG of Phenylacetic Acid;
At least 3 KG but less than 10 KG of Piperidine;
At least 96 KG but less than 320 KG of Piperonal;
At least 480 G but less than 1.6 KG of Propionic Anhydride;
At least 96 KG but less than 320 KG of Safrole;
At least 120 KG but less than 400 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 340.7 L but less than 1135.5 L of Gamma-butyrolactone;
At least 214 G but less than 714 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;

List II Chemicals
At least 11 KG or more but less than 33 KG of Acetic Anhydride;
At least 1175 KG or more but less than 3525 KG of Acetone;
At least 20 KG or more but less than 60 KG of Benzyl Chloride;
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At least 1075 KG or more but less than 3225 KG of Ethyl Ether;
At least 1200 KG or more but less than 3600 KG of Methyl Ethyl Ketone;
At least 10 KG or more but less than 30 KG of Potassium Permanganate;
At least 1300 KG or more but less than 3900 KG of Toluene.

(3) List I Chemicals Level 2624
(4) At least 89 G but less than 267 G of Benzaldehyde;

At least 2 KG but less than 6 KG of Benzyl Cyanide;
At least 20 G but less than 60 G of Ergonovine;
At least 40 G but less than 120 G of Ergotamine;
At least 2 KG but less than 6 KG of Ethylamine;
At least 220 G but less than 660 G of Hydriodic Acid;
At least 125.4 G but less than 376.2 G of Iodine;
At least 32 KG but less than 96 KG of Isosafrole;
At least 20 G but less than 60 G of Methylamine;
At least 50 KG but less than 150 KG of N-Methylephedrine;
At least 50 KG but less than 150 KG of N-Methylpseudoephedrine;
At least 62.5 G but less than 187.5 G of Nitroethane;
At least 1 KG but less than 3 KG of Norpseudoephedrine;
At least 2 KG but less than 6 KG of Phenylacetic Acid;
At least 1 KG but less than 3 KG of Piperidine;
At least 32 KG but less than 96 KG of Piperonal;
At least 160 G but less than 480 G of Propionic Anhydride;
At least 32 KG but less than 96 KG of Safrole;
At least 40 KG but less than 120 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 113.6 L but less than 340.7 L of Gamma-butyrolactone;
At least 71 G but less than 214 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;

List II Chemicals
At least 3.3 KG but less than 11 KG of Acetic Anhydride;
At least 352.5 KG but less than 1175 KG of Acetone;
At least 6 KG but less than 20 KG of Benzyl Chloride;
At least 322.5 KG but less than 1075 KG of Ethyl Ether;
At least 360 KG but less than 1200 KG of Methyl Ethyl Ketone;
At least 3 KG but less than 10 KG of Potassium Permanganate;
At least 390 KG but less than 1300 KG of Toluene.

(4) List I Chemicals Level 2422
(5) At least 62.3 G but less than 89 G of Benzaldehyde;

At least 1.4 KG but less than 2 KG of Benzyl Cyanide;
At least 14 G but less than 20 G of Ergonovine;
At least 28 G but less than 40 G of Ergotamine;
At least 1.4 KG but less than 2 KG of Ethylamine;
At least 154 G but less than 220 G of Hydriodic Acid;
At least 87.8 G but less than 125.4 G of Iodine;
At least 22.4 KG but less than 32 KG of Isosafrole;
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At least 14 G but less than 20 G of Methylamine;
At least 35 KG but less than 50 KG of N-Methylephedrine;
At least 35 KG but less than 50 KG of N-Methylpseudoephedrine;
At least 43.8 G but less than 62.5 G of Nitroethane;
At least 700 G but less than 1 KG of Norpseudoephedrine;
At least 1.4 KG but less than 2 KG of Phenylacetic Acid;
At least 700 G but less than 1 KG of Piperidine;
At least 22.4 KG but less than 32 KG of Piperonal;
At least 112 G but less than 160 G of Propionic Anhydride;
At least 22.4 KG but less than 32 KG of Safrole;
At least 28 KG but less than 40 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 79.5 L but less than 113.6 L of Gamma-butyrolactone;
At least 50 G but less than 71 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;

List II Chemicals
At least 1.1 KG but less than 3.3 KG of Acetic Anhydride;
At least 117.5 KG but less than 352.5 KG of Acetone;
At least 2 KG but less than 6 KG of Benzyl Chloride;
At least 107.5 KG but less than 322.5 KG of Ethyl Ether;
At least 120 KG but less than 360 KG of Methyl Ethyl Ketone;
At least 1 KG but less than 3 KG of Potassium Permanganate;
At least 130 KG but less than 390 KG of Toluene.

(5) List I Chemicals Level 2220
(6) At least 35.6 G but less than 62.3 G of Benzaldehyde;

At least 800 G but less than 1.4 KG of Benzyl Cyanide;
At least 8 G but less than 14 G of Ergonovine;
At least 16 G but less than 28 G of Ergotamine;
At least 800 G but less than 1.4 KG of Ethylamine;
At least 88 G but less than 154 G of Hydriodic Acid;
At least 50.2 G but less than 87.8 G of Iodine;
At least 12.8 KG but less than 22.4 KG of Isosafrole;
At least 8 G but less than 14 G of Methylamine;
At least 20 KG but less than 35 KG of N-Methylephedrine;
At least 20 KG but less than 35 KG of N-Methylpseudoephedrine;
At least 25 G but less than 43.8 G of Nitroethane;
At least 400 G but less than 700 G of Norpseudoephedrine;
At least 800 G but less than 1.4 KG of Phenylacetic Acid;
At least 400 G but less than 700 G of Piperidine;
At least 12.8 KG but less than 22.4 KG of Piperonal;
At least 64 G but less than 112 G of Propionic Anhydride;
At least 12.8 KG but less than 22.4 KG of Safrole;
At least 16 KG but less than 28 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 45.4 L but less than 79.5 L of Gamma-butyrolactone;
At least 29 G but less than 50 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;
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List II Chemicals
At least 726 G but less than 1.1 KG of Acetic Anhydride;
At least 82.25 KG but less than 117.5 KG of Acetone;
At least 1.4 KG but less than 2 KG of Benzyl Chloride;
At least 75.25 KG but less than 107.5 KG of Ethyl Ether;
At least 84 KG but less than 120 KG of Methyl Ethyl Ketone;
At least 700 G but less than 1 KG of Potassium Permanganate;
At least 91 KG but less than 130 KG of Toluene.

(6) List I Chemicals Level 2018
(7) At least 8.9 G but less than 35.6 G of Benzaldehyde;

At least 200 G but less than 800 G of Benzyl Cyanide;
At least 2 G but less than 8 G of Ergonovine;
At least 4 G but less than 16 G of Ergotamine;
At least 200 G but less than 800 G of Ethylamine;
At least 22 G but less than 88 G of Hydriodic Acid;
At least 12.5 G but less than 50.2 G of Iodine;
At least 3.2 KG but less than 12.8 KG of Isosafrole;
At least 2 G but less than 8 G of Methylamine;
At least 5 KG but less than 20 KG of N-Methylephedrine;
At least 5 KG but less than 20 KG of N-Methylpseudoephedrine;
At least 6.3 G but less than 25 G of Nitroethane;
At least 100 G but less than 400 of Norpseudoephedrine;
At least 200 G but less than 800 G of Phenylacetic Acid;
At least 100 G but less than 400 G of Piperidine;
At least 3.2 KG but less than 12.8 KG of Piperonal;
At least 16 G but less than 64 G of Propionic Anhydride;
At least 3.2 KG but less than 12.8 KG of Safrole;
At least 4 KG but less than 16 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 11.4 L but less than 45.4 L of Gamma-butyrolactone;
At least 7 G but less than 29 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;

List II Chemicals
At least 440 G but less than 726 G of Acetic Anhydride;
At least 47 KG but less than 82.25 KG of Acetone;
At least 800 G but less than 1.4 KG of Benzyl Chloride;
At least 43 KG but less than 75.25 KG of Ethyl Ether;
At least 48 KG but less than 84 KG of Methyl Ethyl Ketone;
At least 400 G but less than 700 G of Potassium Permanganate;
At least 52 KG but less than 91 KG of Toluene.

(7) List I Chemicals Level 1816
(8) At least 7.1 G but less than 8.9 G of Benzaldehyde;

At least 160 G but less than 200 G of Benzyl Cyanide;
At least 1.6 G but less than 2 G of Ergonovine;
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At least 3.2 G but less than 4 G of Ergotamine;
At least 160 G but less than 200 G of Ethylamine;
At least 17.6 G but less than 22 G of Hydriodic Acid;
At least 10 G but less than 12.5 G of Iodine;
At least 2.56 KG but less than 3.2 KG of Isosafrole;
At least 1.6 G but less than 2 G of Methylamine;
At least 4 KG but less than 5 KG of N-Methylephedrine;
At least 4 KG but less than 5 KG of N-Methylpseudoephedrine;
At least 5 G but less than 6.3 G of Nitroethane;
At least 80 G but less than 100 G of Norpseudoephedrine;
At least 160 G but less than 200 G of Phenylacetic Acid;
At least 80 G but less than 100 G of Piperidine;
At least 2.56 KG but less than 3.2 KG of Piperonal;
At least 12.8 G but less than 16 G of Propionic Anhydride;
At least 2.56 KG but less than 3.2 KG of Safrole;
At least 3.2 KG but less than 4 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 9.1 L but less than 11.4 L of Gamma-butyrolactone;
At least 6 G but less than 7 G of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid;

List II Chemicals
At least 110 G but less than 440 G of Acetic Anhydride;
At least 11.75 KG but less than 47 KG of Acetone;
At least 200 G but less than 800 G of Benzyl Chloride;
At least 10.75 KG but less than 43 KG of Ethyl Ether;
At least 12 KG but less than 48 KG of Methyl Ethyl Ketone;
At least 100 G but less than 400 G of Potassium Permanganate;
At least 13 KG but less than 52 KG of Toluene.

(8) List I Chemicals Level 1614
(9) 3.6 KG or more of Anthranilic Acid;

At least 5.3 G but less than 7.1 G of Benzaldehyde;
At least 120 G but less than 160 G of Benzyl Cyanide;
At least 1.2 G but less than 1.6 G of Ergonovine;
At least 2.4 G but less than 3.2 G of Ergotamine;
At least 120 G but less than 160 G of Ethylamine;
At least 13.2 G but less than 17.6 G of Hydriodic Acid;
At least 7.5 G but less than 10 G of Iodine;
At least 1.92 KG but less than 2.56 KG of Isosafrole;
At least 1.2 G but less than 1.6 G of Methylamine;
4.8 KG or more of N-Acetylanthranilic Acid;
At least 3 KG but less than 4 KG of N-Methylephedrine;
At least 3 KG but less than 4 KG of N-Methylpseudoephedrine;
At least 3.8 G but less than 5 G of Nitroethane;
At least 60 G but less than 80 G of Norpseudoephedrine;
At least 120 G but less than 160 G of Phenylacetic Acid;
At least 60 G but less than 80 G of Piperidine;
At least 1.92 KG but less than 2.56 KG of Piperonal;
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At least 9.6 G but less than 12.8 G of Propionic Anhydride;
At least 1.92 KG but less than 2.56 KG of Safrole;
At least 2.4 KG but less than 3.2 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 6.8 L but less than 9.1 L of Gamma-butyrolactone;
At least 4 G but less than 6 G of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid;

List II Chemicals
At least 88 G but less than 110 G of Acetic Anhydride;
At least 9.4 KG but less than 11.75 KG of Acetone;
At least 160 G but less than 200 G of Benzyl Chloride;
At least 8.6 KG but less than 10.75 KG of Ethyl Ether;
At least 9.6 KG but less than 12 KG of Methyl Ethyl Ketone;
At least 80 G but less than 100 G of Potassium Permanganate;
At least 10.4 KG but less than 13 KG of Toluene.

(9) List I Chemicals Level 1412
(10) At least 2.7 KG but less Less than 3.6 KG of Anthranilic Acid;

At least 3.6 G but less Less than 5.3 G of Benzaldehyde;
At least 80 G but less Less than 120 G of Benzyl Cyanide;
At least 800 MG but less Less than 1.2 G of Ergonovine;
At least 1.6 G but less Less than 2.4 G of Ergotamine;
At least 80 G but less Less than 120 G of Ethylamine;
At least 8.8 G but less Less than 13.2 G of Hydriodic Acid;
At least 5 G but less Less than 7.5 G of Iodine;
At least 1.44 KG but less Less than 1.92 KG of Isosafrole;
At least 800 MG but less Less than 1.2 G of Methylamine;
At least 3.6 KG but less Less than 4.8 KG of N-Acetylanthranilic Acid;
At least 2.25 KG but less Less than 3 KG of N-Methylephedrine;
At least 2.25 KG but less Less than 3 KG of N-Methylpseudoephedrine;
At least 2.5 G but less Less than 3.8 G of Nitroethane;
At least 40 G but less Less than 60 G of Norpseudoephedrine;
At least 80 G but less Less than 120 G of Phenylacetic Acid;
At least 40 G but less Less than 60 G of Piperidine;
At least 1.44 KG but less Less than 1.92 KG of Piperonal;
At least 7.2 G but less Less than 9.6 G of Propionic Anhydride;
At least 1.44 KG but less Less than 1.92 KG of Safrole;
At least 1.8 KG but less Less than 2.4 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
At least 4.5 L but less Less than 6.8 L of Gamma-butyrolactone;
At least 3 G but less Less than 4 G of Red Phosphorus, White Phosphorus, or Hypophosphorous
Acid;

List II Chemicals
At least 66 G but less Less than 88 G of Acetic Anhydride;
At least 7.05 KG but less Less than 9.4 KG of Acetone;
At least 120 G but less Less than 160 G of Benzyl Chloride;
At least 6.45 KG but less Less than 8.6 KG of Ethyl Ether;
At least 7.2 KG but less Less than 9.6 KG of Methyl Ethyl Ketone;
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At least 60 G but less Less than 80 G of Potassium Permanganate;
At least 7.8 KG but less Less than 10.4 KG of Toluene.

(10) List I Chemicals Level 12
Less than 2.7 KG of Anthranilic Acid;
Less than 3.6 G of Benzaldehyde;
Less than 80 G of Benzyl Cyanide;
Less than 800 MG of Ergonovine;
Less than 1.6 G of Ergotamine;
Less than 80 G of Ethylamine;
Less than 8.8 G of Hydriodic Acid;
Less than 5 G of Iodine;
Less than 1.44 KG of Isosafrole;
Less than 800 MG of Methylamine;
Less than 3.6 KG of N-Acetylanthranilic Acid;
Less than 2.25 KG of N-Methylephedrine;
Less than 2.25 KG of N-Methylpseudoephedrine;
Less than 2.5 G of Nitroethane;
Less than 40 G of Norpseudoephedrine;
Less than 80 G of Phenylacetic Acid;
Less than 40 G of Piperidine;
Less than 1.44 KG of Piperonal;
Less than 7.2 G of Propionic Anhydride;
Less than 1.44 KG of Safrole;
Less than 1.8 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
Less than 4.5 L of Gamma-butyrolactone;
Less than 3 G of Red Phosphorus, White Phosphorus, or Hypophosphorous Acid;

List II Chemicals
Less than 66 G of Acetic Anhydride;   
Less than 7.05 KG of Acetone;
Less than 120 G of Benzyl Chloride;
Less than 6.45 KG of Ethyl Ether;
Less than 7.2 KG of Methyl Ethyl Ketone;
Less than 60 G of Potassium Permanganate;
Less than 7.8 KG of Toluene.

______________
*Notes:  

(A) Except as provided in Note (B), to calculate the base offense level in an offense that involves two
or more chemicals, use the quantity of the single chemical that results in the greatest offense
level, regardless of whether the chemicals are set forth in different tables or in different
categories (i.e., list I or list II) under subsection (d) or (e) of this guideline, as appropriate.

(B) To calculate the base offense level in an offense that involves two or more chemicals each of
which is set forth in the Ephedrine, Pseudoephedrine, and Phenylpropanolamine Quantity Table,

53



(i) aggregate the quantities of all such chemicals, and (ii) determine the base offense level
corresponding to the aggregate quantity.

(C) In a case involving ephedrine, pseudoephedrine, or phenylpropanolamine tablets, use the weight
of the ephedrine, pseudoephedrine, or phenylpropanolamine contained in the tablets, not the
weight of the entire tablets, in calculating the base offense level.

Commentary

Statutory Provisions:  21 U.S.C. §§ 841(c)(1), (2), (f)(1), 865, 960(d)(1), (2), (3), (4).

Application Notes:

1. Cases Involving Multiple Chemicals.—

(A) Determining the Base Offense Level for Two or More Chemicals.—Except as provided in
subdivision (B), if the offense involves two or more chemicals, use the quantity of the
single chemical that results in the greatest offense level, regardless of whether the
chemicals are set forth in different tables or in different categories (i.e., list I or list II)
under this guideline.

Example:  The defendant was in possession of five kilograms of ephedrine and 300
grams of hydriodic acid.  Ephedrine and hydriodic acid typically are used together in the
same manufacturing process to manufacture methamphetamine.  The base offense level
for each chemical is calculated separately and the chemical with the higher base offense
level is used.  Five kilograms of ephedrine result in a base offense level of level 3836;
300 grams of hydriodic acid result in a base offense level of level 2624.  In this case, the
base offense level would be level 3836.

(B) Determining the Base Offense Level for Offenses involving Ephedrine, Pseudoephedrine,
or Phenylpropanolamine.—If the offense involves two or more chemicals each of which
is set forth in the Ephedrine, Pseudoephedrine, and Phenylpropanolamine Quantity
Table, (i) aggregate the quantities of all such chemicals, and (ii) determine the base
offense level corresponding to the aggregate quantity.

Example:  The defendant was in possession of 80 grams of ephedrine and 50 grams of
phenylpropanolamine, an aggregate quantity of 130 grams of such chemicals.  The base
offense level corresponding to that aggregate quantity is level 3230.

*  *  *

Background:  Offenses covered by this guideline involve list I chemicals (including ephedrine,
pseudoephedrine, and pheylpropanolamine) and list II chemicals.  List I chemicals are important to the
manufacture of a controlled substance and usually become part of the final product.  For example,
ephedrine reacts with other chemicals to form methamphetamine.  The amount of ephedrine directly
affects the amount of methamphetamine produced.  List II chemicals are generally used as solvents,
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catalysts, and reagents.

*  *  *

§3B1.2. Mitigating Role

Based on the defendant’s role in the offense, decrease the offense level as follows:

(a) If the defendant was a minimal participant in any criminal activity, decrease by 4
levels.

(b) If the defendant was a minor participant in any criminal activity, decrease by
2 levels.

In cases falling between (a) and (b), decrease by 3 levels.

Commentary
Application Notes:

*  *  *

3. Applicability of Adjustment.—

*  *  *

(B) Conviction of Significantly Less Serious Offense.—If a defendant has received a lower
offense level by virtue of being convicted of an offense significantly less serious than
warranted by his actual criminal conduct, a reduction for a mitigating role under this
section ordinarily is not warranted because such defendant is not substantially less
culpable than a defendant whose only conduct involved the less serious offense.  For
example, if a defendant whose actual conduct involved a minimal role in the distribution
of 25 grams of cocaine (an offense having a Chapter Two offense level of level 1412
under §2D1.1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including
Possession with Intent to Commit These Offenses); Attempt or Conspiracy)) is convicted
of simple possession of cocaine (an offense having a Chapter Two offense level of level 6
under §2D2.1 (Unlawful Possession; Attempt or Conspiracy)), no reduction for a
mitigating role is warranted because the defendant is not substantially less culpable than
a defendant whose only conduct involved the simple possession of cocaine.

*  *  *

§3D1.5. Determining the Total Punishment

Use the combined offense level to determine the appropriate sentence in accordance with
the provisions of Chapter Five.
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Commentary

This section refers the court to Chapter Five (Determining the Sentence) in order to determine
the total punishment to be imposed based upon the combined offense level.  The combined offense 
level is subject to adjustments from Chapter Three, Part E (Acceptance of Responsibility) and Chapter
Four, Part B (Career Offenders and Criminal Livelihood).  

*   *   *   *   *

Illustrations of the Operation of the Multiple-Count Rules

The following examples, drawn from presentence reports in the Commission’s files, illustrate the
operation of the guidelines for multiple counts.  The examples are discussed summarily; a more
thorough, step-by-step approach is recommended until the user is thoroughly familiar with the
guidelines.  

*  *  *

2. Defendant C was convicted on four counts:  (1) distribution of 230 grams of cocaine;
(2) distribution of 150 grams of cocaine; (3) distribution of 75 grams of heroin; (4) offering a
DEA agent $20,000 to avoid prosecution.  The combined offense level for drug offenses is
determined by the total quantity of drugs, converted to marihuana equivalents (using the Drug
Equivalency Tables in the Commentary to §2D1.1 (Unlawful Manufacturing, Importing,
Exporting, or Trafficking)).  The first count translates into 46 kilograms of marihuana; the
second count translates into 30 kilograms of marihuana; and the third count translates into 75
kilograms of marihuana.  The total is 151 kilograms of marihuana.  Under §2D1.1, the combined
offense level for the drug offenses is 2624.  In addition, because of the attempted bribe of the
DEA agent, this offense level is increased by 2 levels to 2826 under §3C1.1 (Obstructing or
Impeding the Administration of Justice).  Because the conduct constituting the bribery offense is
accounted for by §3C1.1, it becomes part of the same Group as the drug offenses pursuant to
§3D1.2(c).  The combined offense level is 2826 pursuant to §3D1.3(a), because the offense level
for bribery (22) is less than the offense level for the drug offenses (2826).  

*  *  *

§5G1.3. Imposition of a Sentence on a Defendant Subject to an Undischarged Term of
Imprisonment

*  *  *

Commentary
Application Notes:

*  *  *
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2. Application of Subsection (b).— 

*  *  *
(D) Example.—The following is an example in which subsection (b) applies and an

adjustment to the sentence is appropriate:

The defendant is convicted of a federal offense charging the sale of 4090 grams of
cocaine.  Under §1B1.3, the defendant is held accountable for the sale of an additional
1525 grams of cocaine, an offense for which the defendant has been convicted and
sentenced in state court.  The defendant received a nine-month sentence of imprisonment
for the state offense and has served six months on that sentence at the time of sentencing
on the instant federal offense.  The guideline range applicable to the defendant is 12-18
months (Chapter Two offense level of level 16 for sale of 55115 grams of cocaine; 3 level
reduction for acceptance of responsibility; final offense level of level 13; Criminal
History Category I).  The court determines that a sentence of 13 months provides the
appropriate total punishment.  Because the defendant has already served six months on
the related state charge as of the date of sentencing on the instant federal offense, a
sentence of seven months, imposed to run concurrently with the three months remaining
on the defendant’s state sentence, achieves this result.

*  *  *
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4. MARIJUANA CULTIVATION OPERATIONS

Reason for Amendment:  This amendment provides increased punishment for certain defendants
involved in marihuana cultivation operations on state or federal land or while trespassing on tribal or
private land.  The amendment adds a new specific offense characteristic at subsection (b)(14) of §2D1.1
(Unlawful Manufacturing, Importing, Exporting or Trafficking (Including Possession with Intent to
Commit These Offenses); Attempt or Conspiracy).  The new specific offense characteristic provides an
increase of two levels if the defendant receives an adjustment under §3B1.1 (Aggravating Role) and the
offense involved the cultivation of marihuana on state or federal land or while trespassing on tribal or
private land.

The amendment responds to concerns raised by federal and local elected officials, law enforcement
groups, trade groups, environmental advocacy groups and others, especially in areas of the country
where unlawful outdoor marihuana cultivation is occurring with increasing frequency.  The concerns
included the fact that such operations typically involve acts such as clearing existing vegetation,
diverting natural water sources for irrigation, using potentially harmful chemicals, killing wild animals,
and leaving trash and debris at the site.  The concerns also included the risk to public safety of
marihuana cultivation operations on federal or state land or while trespassing on tribal or private land. 
Additionally, when an operation is located on public land or on private land without the owner's
permission, the operation deprives the public or the owner of lawful access to and use of the land.  

Accordingly, this amendment provides an increase of two levels when a marihuana cultivation operation
is located on state or federal land or while trespassing on tribal or private land, but only applies to
defendants who received an adjustment under §3B1.1 (Aggravating Role).  These defendants are more
culpable and have greater decision-making authority in the operation.  The amendment also adds
commentary in §2D1.1 at Application Note 19 clarifying that, consistent with ordinary guideline
operation, the new increase may be applied cumulatively with the existing enhancement at subsection
(b)(13)(A) of §2D1.1, which applies if an offense involved certain conduct relating to hazardous or toxic
substances or waste. 

Amendment:

§2D1.1. Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including
Possession with Intent to Commit These Offenses); Attempt or Conspiracy  

*  *  *

(b) Specific Offense Characteristics

*  *  *

(13) (Apply the greatest):

(A) If the offense involved (i) an unlawful discharge, emission, or
release into the environment of a hazardous or toxic substance;
or (ii) the unlawful transportation, treatment, storage, or disposal
of a hazardous waste, increase by 2 levels.
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(B) If the defendant was convicted under 21 U.S.C. § 860a of
distributing, or possessing with intent to distribute,
methamphetamine on premises where a minor is present or
resides, increase by 2 levels.  If the resulting offense level is less
than level 14, increase to level 14. 

(C) If—

(i) the defendant was convicted under 21 U.S.C. § 860a of
manufacturing, or possessing with intent to manufacture,
methamphetamine on premises where a minor is present
or resides; or 

(ii) the offense involved the manufacture of amphetamine or
methamphetamine and the offense created a substantial
risk of harm to (I) human life other than a life described
in subdivision (D); or (II) the environment,

increase by 3 levels.  If the resulting offense level is less than
level 27, increase to level 27.

(D) If the offense (i) involved the manufacture of amphetamine or
methamphetamine; and (ii) created a substantial risk of harm to
the life of a minor or an incompetent, increase by 6 levels.  If the
resulting offense level is less than level 30, increase to level 30.

 (14) If  (A) the offense involved the cultivation of marihuana on state or
federal land or while trespassing on tribal or private land; and (B) the
defendant receives an adjustment under §3B1.1 (Aggravating Role),
increase by 2 levels.

(1415) If the defendant receives an adjustment under §3B1.1 (Aggravating
Role) and the offense involved 1 or more of the following factors:

(A) (i) the defendant used fear, impulse, friendship, affection, or
some combination thereof to involve another individual in the
illegal purchase, sale, transport, or storage of controlled
substances, (ii) the individual received little or no compensation
from the illegal purchase, sale, transport, or storage of controlled
substances, and (iii) the individual had minimal knowledge of
the scope and structure of the enterprise;

(B) the defendant, knowing that an individual was (i) less than 18
years of age, (ii) 65 or more years of age, (iii) pregnant, or (iv)
unusually vulnerable due to physical or mental condition or
otherwise particularly susceptible to the criminal conduct,
distributed a controlled substance to that individual or involved
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that individual in the offense;

(C) the defendant was directly involved in the importation of a
controlled substance;

(D) the defendant engaged in witness intimidation, tampered with or
destroyed evidence, or otherwise obstructed justice in
connection with the investigation or prosecution of the offense;

(E) the defendant committed the offense as part of a pattern of
criminal conduct engaged in as a livelihood,

increase by 2 levels.

(1516) If the defendant receives the 4-level ("minimal participant") reduction in
§3B1.2(a) and the offense involved all of the following factors:

(A) the defendant was motivated by an intimate or familial
relationship or by threats or fear to commit the offense and was
otherwise unlikely to commit such an offense;

(B) the defendant received no monetary compensation from the
illegal purchase, sale, transport, or storage of controlled
substances; and

(C) the defendant had minimal knowledge of the scope and structure
of the enterprise,

decrease by 2 levels.

(1617) If the defendant meets the criteria set forth in subdivisions (1)-(5) of
subsection (a) of §5C1.2 (Limitation on Applicability of Statutory
Minimum Sentences in Certain Cases), decrease by 2 levels.

*  *  *

Commentary

Statutory Provisions:  21 U.S.C. §§ 841(a), (b)(1)-(3), (7), (g), 860a, 865, 960(a), (b); 49 U.S.C.
§ 46317(b).  For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:
*  *  *

16. Application of Subsection (b)(11).—Subsection (b)(11) does not apply if the purpose of the
bribery was to obstruct or impede the investigation, prosecution, or sentencing of the defendant. 
Such conduct is covered by §3C1.1 (Obstructing or Impeding the Administration of Justice) and,
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if applicable, §2D1.1(b)(1415)(D).

*  *  *

18. Application of Subsection (b)(13).—

(A) Hazardous or Toxic Substances (Subsection (b)(13)(A)).—Subsection (b)(13)(A) applies
if the conduct for which the defendant is accountable under §1B1.3 (Relevant Conduct)
involved any discharge, emission, release, transportation, treatment, storage, or disposal
violation covered by the Resource Conservation and Recovery Act, 42 U.S.C. § 6928(d);
the Federal Water Pollution Control Act, 33 U.S.C. § 1319(c); the Comprehensive
Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9603(b); or 49
U.S.C. § 5124 (relating to violations of laws and regulations enforced by the Department
of Transportation with respect to the transportation of hazardous material).  In some
cases, the enhancement under subsection (b)(13)(A) may not account adequately for the
seriousness of the environmental harm or other threat to public health or safety
(including the health or safety of law enforcement and cleanup personnel).  In such
cases, an upward departure may be warranted.  Additionally, in determining the amount
of restitution under §5E1.1 (Restitution) and in fashioning appropriate conditions of
probation and supervision under §§5B1.3 (Conditions of Probation) and 5D1.3
(Conditions of Supervised Release), respectively, any costs of environmental cleanup and
harm to individuals or property shall be considered by the court in cases involving the
manufacture of amphetamine or methamphetamine and should be considered by the
court in cases involving the manufacture of a controlled substance other than
amphetamine or methamphetamine.  See 21 U.S.C. § 853(q) (mandatory restitution for
cleanup costs relating to the manufacture of amphetamine and methamphetamine).

(B) Substantial Risk of Harm Associated with the Manufacture of Amphetamine and
Methamphetamine (Subsection (b)(13)(C)–(D)).—

(i) Factors to Consider.—In determining, for purposes of subsection (b)(13)(C)(ii)
or (D), whether the offense created a substantial risk of harm to human life or
the environment, the court shall include consideration of the following factors:

(I) The quantity of any chemicals or hazardous or toxic substances found at
the laboratory, and the manner in which the chemicals or substances
were stored. 

(II) The manner in which hazardous or toxic substances were disposed, and
the likelihood of release into the environment of hazardous or toxic
substances.

(III) The duration of the offense, and the extent of the manufacturing
operation.

(IV) The location of the laboratory (e.g., whether the laboratory is located in
a residential neighborhood or a remote area), and the number of human
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lives placed at substantial risk of harm.

(ii) Definitions.—For purposes of subsection (b)(13)(D):

"Incompetent" means an individual who is incapable of taking care of the
individual’s self or property because of a mental or physical illness or disability,
mental retardation, or senility.  

"Minor" has the meaning given that term in Application Note 1 of the
Commentary to §2A3.1 (Criminal Sexual Abuse).

19. Application of Subsection (b)(14).—Subsection (b)(14) applies to offenses that involve the
cultivation of marihuana on state or federal land or while trespassing on tribal or private land. 
Such offenses interfere with the ability of others to safely access and use the area and also pose
or risk a range of other harms, such as harms to the environment.

The enhancements in subsection (b)(13)(A) and (b)(14) may be applied cumulatively (added
together), as is generally the case when two or more specific offense characteristics each apply.
See §1B1.1 (Application Instructions), Application Note 4(A).

1920. Application of Subsection (b)(1415).—

(A) Distributing to a Specified Individual or Involving Such an Individual in the Offense
(Subsection (b)(1415)(B)).—If the defendant distributes a controlled substance to an
individual or involves an individual in the offense, as specified in subsection
(b)(1415)(B), the individual is not a "vulnerable victim" for purposes of §3A1.1(b).

(B) Directly Involved in the Importation of a Controlled Substance (Subsection
(b)(1415)(C)).—Subsection (b)(1415)(C) applies if the defendant is accountable for the
importation of a controlled substance under subsection (a)(1)(A) of §1B1.3 (Relevant
Conduct (Factors that Determine the Guideline Range)), i.e., the defendant committed,
aided, abetted, counseled, commanded, induced, procured, or willfully caused the
importation of a controlled substance.

If subsection (b)(3) or (b)(5) applies, do not apply subsection (b)(1415)(C).

(C) Pattern of Criminal Conduct Engaged in as a Livelihood (Subsection
(b)(1415)(E)).—For purposes of subsection (b)(1415)(E), "pattern of criminal conduct"
and "engaged in as a livelihood" have the meaning given such terms in §4B1.3 (Criminal
Livelihood). 

2021. Applicability of Subsection (b)(1617).—The applicability of subsection (b)(1617) shall be
determined without regard to whether the defendant was convicted of an offense that subjects the
defendant to a mandatory minimum term of imprisonment.  Section §5C1.2(b), which provides a
minimum offense level of level 17, is not pertinent to the determination of whether subsection
(b)(1617) applies.
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2122. Application of Subsection (e)(1).— *  *  *

2223. Interaction with §3B1.3.— *  *  *

2324. Cases Involving Mandatory Minimum Penalties.— *  *  *

2425. Imposition of Consecutive Sentence for 21 U.S.C. § 860a or § 865.— *  *  *

2526. Cases Involving "Small Amount of Marihuana for No Remuneration".— *  *  *

2627. Departure Considerations.— *  *  *

*  *  *

Background:  Offenses under 21 U.S.C. §§ 841 and 960 receive identical punishment based upon the
quantity of the controlled substance involved, the defendant’s criminal history, and whether death or
serious bodily injury resulted from the offense.  

*  *  *

For marihuana plants, the Commission has adopted an equivalency of 100 grams per plant, or
the actual weight of the usable marihuana, whichever is greater.  The decision to treat each plant as
equal to 100 grams is premised on the fact that the average yield from a mature marihuana plant equals
100 grams of marihuana.  In controlled substance offenses, an attempt is assigned the same offense level
as the object of the attempt.  Consequently, the Commission adopted the policy that each plant is to be
treated as the equivalent of an attempt to produce 100 grams of marihuana, except where the actual
weight of the usable marihuana is greater.

*  *  *

Subsection (b)(1415) implements the directive to the Commission in section 6(3) of Public Law
111–220.

Subsection (b)(1516) implements the directive to the Commission in section 7(2) of Public Law
111–220.
*  *  *

§2D1.14. Narco-Terrorism

(a) Base Offense Level:

(1) The offense level from §2D1.1 (Unlawful Manufacturing, Importing,
Exporting, or Trafficking (Including Possession with Intent to Commit
These Offenses); Attempt or Conspiracy) applicable to the underlying
offense, except that §2D1.1(a)(5)(A), (a)(5)(B), and (b)(1617) shall not
apply.
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(b) Specific Offense Characteristic

(1) If §3A1.4 (Terrorism) does not apply, increase by 6 levels.

Commentary

Statutory Provision:  21 U.S.C. § 960a.

*  *  *

§3B1.4. Using a Minor To Commit a Crime

If the defendant used or attempted to use a person less than eighteen years of age to
commit the offense or assist in avoiding detection of, or apprehension for, the offense,
increase by 2 levels.

Commentary
Application Notes:

*  *  *

2. Do not apply this adjustment if the Chapter Two offense guideline incorporates this factor.  For
example, if the defendant receives an enhancement under §2D1.1(b)(1415)(B) for involving an
individual less than 18 years of age in the offense, do not apply this adjustment.

*  *  *

§3C1.1. Obstructing or Impeding the Administration of Justice

If (1) the defendant willfully obstructed or impeded, or attempted to obstruct or impede,
the administration of justice with respect to the investigation, prosecution, or sentencing
of the instant offense of conviction, and (2) the obstructive conduct related to (A) the
defendant’s offense of conviction and any relevant conduct; or (B) a closely related
offense, increase the offense level by 2 levels.

Commentary
Application Notes:

*  *  *

7. Inapplicability of Adjustment in Certain Circumstances.—If the defendant is convicted of an
offense covered by §2J1.1 (Contempt), §2J1.2 (Obstruction of Justice), §2J1.3 (Perjury or
Subornation of Perjury; Bribery of Witness), §2J1.5 (Failure to Appear by Material Witness),
§2J1.6 (Failure to Appear by Defendant), §2J1.9 (Payment to Witness), §2X3.1 (Accessory After
the Fact), or §2X4.1 (Misprision of Felony), this adjustment is not to be applied to the offense
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level for that offense except if a significant further obstruction occurred during the investigation,
prosecution, or sentencing of the obstruction offense itself (e.g., if the defendant threatened a
witness during the course of the prosecution for the obstruction offense).

Similarly, if the defendant receives an enhancement under §2D1.1(b)(1415)(D), do not apply this
adjustment.

*  *  *
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5. FELON IN POSSESSION

Reason for Amendment:  This amendment addresses cases in which the defendant is convicted of a
firearms offense (in particular, being a felon in possession of a firearm) and also possessed a firearm in
connection with another offense, such as robbery or attempted murder.

In such a case, the defendant is sentenced under the firearms guideline, §2K2.1 (Unlawful Receipt,
Possession, or Transportation of Firearms or Ammunition; Prohibited Transactions Involving Firearms
or Ammunition).  If the defendant possessed any firearm in connection with another felony offense,
subsection (b)(6)(B) provides a 4-level enhancement and a minimum offense level of 18.  If the defendant
possessed any firearm in connection with another offense, subsection (c)(1) provides a cross reference to
the offense guideline applicable to the other offense, if it results in a higher offense level.  (For example,
if the defendant possessed any firearm in connection with a robbery, a cross reference to the robbery
guideline may apply.)

This amendment is a result of the Commission's review of the operation of subsections (b)(6)(B) and
(c)(1).  The review was prompted in part because circuits have been following a range of approaches in
determining whether these provisions apply.  Several circuits have taken the view that subsections
(b)(6)(B) and (c)(1) apply only if the other offense is a "groupable" offense under §3D1.2(d).  See, e.g.,
United States v. Horton, 693 F.3d 463, 478-79 (4th Cir. 2012) (felon in possession used a firearm in
connection with a murder, but the cross reference does not apply because murder is not "groupable");
United States v. Settle, 414 F.3d 629, 632-33 (6th Cir. 2005) (attempted murder); United States v. Jones,
313 F.3d 1019, 1023 n.3 (7th Cir. 2002) (murder); United States v. Williams, 431 F.3d 767, 772-73 & n.9
(11th Cir. 2005) (aggravated assault).  But see United States v. Kulick, 629 F.3d 165, 170 (3d Cir. 2010)
(felon in possession used a firearm in connection with extortion; the cross reference may apply even
though extortion is not "groupable"); United States v. Gonzales, 996 F.2d 88, 92 n.6 (5th Cir. 1993)
(relevant conduct principles do not restrict the application of subsection (b)(6)(B)); United States v.
Outley, 348 F.3d 476 (5th Cir. 2003) (relevant conduct principles do not restrict the application of
subsection (c)(1)).

The amendment clarifies how relevant conduct principles operate in determining whether subsections
(b)(6)(B) and (c)(1) apply.  Subsections (b)(6)(B) and (c)(1) are not intended to apply only when the other
felony offense is a "groupable" offense.  Such an approach would result in unwarranted disparities, with
defendants who possess a firearm in connection with a "groupable" offense (such as a drug offense)
being subject to higher penalties than defendants who possess a firearm in connection with a "non-
groupable" offense (such as murder or robbery).  Instead, the central question for the court in these
cases is whether the defendant's two firearms offenses — the firearms offense of conviction, and his
unlawful possession of a firearm in connection with the other felony offense — were "part of the same
course of conduct or common scheme or plan".  See §1B1.3(a)(2).  The amendment adds examples to the
commentary to clarify how relevant conduct principles are intended to operate in this context.

The amendment also responds to concerns regarding the impact of subsection (c)(1), particularly in
cases in which the defendant was convicted of unlawfully possessing a firearm on one occasion but was
found to have possessed a different firearm on another occasion in connection with another, more
serious, offense.  Because unlawfully possessing a firearm is an offense based on a status (i.e., being a
felon) that can continue for many years, the cross reference at subsection (c)(1) may, in effect, expose
such a defendant to the highest offense level of any crime he may have committed at any time, regardless
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of its connection to the instant offense.

While relevant conduct principles provide a limitation on the scope of subsection (c)(1) (and, as
discussed above, this amendment clarifies how those principles operate in this context), the Commission
determined that a further limitation on the scope of subsection (c)(1) is appropriate.  Specifically, the
instant offense and the other offense must be related to each other by, at a minimum, having an
identifiable firearm in common.  Accordingly, the amendment revises the cross reference so that it
applies only to the particular firearm or firearms cited in the offense of conviction.

Amendment:

§2K2.1. Unlawful Receipt, Possession, or Transportation of Firearms or Ammunition;
Prohibited Transactions Involving Firearms or Ammunition 

(a) Base Offense Level (Apply the Greatest):

(1) 26, if (A) the offense involved a (i) semiautomatic firearm that is
capable of accepting a large capacity magazine; or (ii) firearm that is
described in 26 U.S.C. § 5845(a); and (B) the defendant committed any
part of the instant offense subsequent to sustaining at least two felony
convictions of either a crime of violence or a controlled substance
offense;

(2) 24, if the defendant committed any part of the instant offense subsequent
to sustaining at least two felony convictions of either a crime of violence
or a controlled substance offense;

(3) 22, if (A) the offense involved a (i) semiautomatic firearm that is
capable of accepting a large capacity magazine; or (ii) firearm that is
described in 26 U.S.C. § 5845(a); and (B) the defendant committed any
part of the instant offense subsequent to sustaining one felony conviction
of either a crime of violence or a controlled substance offense;

(4) 20, if—

(A) the defendant committed any part of the instant offense
subsequent to sustaining one felony conviction of either a crime
of violence or a controlled substance offense; or

(B) the (i) offense involved a (I) semiautomatic firearm that is
capable of accepting a large capacity magazine; or (II) firearm
that is described in 26 U.S.C. § 5845(a); and (ii) defendant (I)
was a prohibited person at the time the defendant committed the
instant offense; (II) is convicted under 18 U.S.C. § 922(d); or
(III) is convicted under 18 U.S.C. § 922(a)(6) or § 924(a)(1)(A)
and committed the offense with knowledge, intent, or reason to
believe that the offense would result in the transfer of a firearm
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or ammunition to a prohibited person;

(5) 18, if the offense involved a firearm described in 26 U.S.C. § 5845(a);

(6) 14, if the defendant (A) was a prohibited person at the time the
defendant committed the instant offense; (B) is convicted under 18
U.S.C. § 922(d); or (C) is convicted under 18 U.S.C. § 922(a)(6) or
§ 924(a)(1)(A) and committed the offense with knowledge, intent, or
reason to believe that the offense would result in the transfer of a firearm
or ammunition to a prohibited person;

(7) 12, except as provided below; or

(8) 6, if the defendant is convicted under 18 U.S.C. § 922(c), (e), (f), (m),
(s), (t), or (x)(1).

(b) Specific Offense Characteristics 

(1) If the offense involved three or more firearms, increase as follows:

Number of Firearms Increase in Level

(A) 3-7 add 2
(B) 8-24 add 4
(C) 25-99 add 6
(D) 100-199 add 8
(E) 200 or more add 10.

(2) If the defendant, other than a defendant subject to subsection (a)(1),
(a)(2), (a)(3), (a)(4), or (a)(5), possessed all ammunition and firearms
solely for lawful sporting purposes or collection, and did not unlawfully
discharge or otherwise unlawfully use such firearms or ammunition,
decrease the offense level determined above to level 6.

(3) If the offense involved—

(A) a destructive device that is a portable rocket, a missile, or a
device for use in launching a portable rocket or a missile,
increase by 15 levels; or 

(B) a destructive device other than a destructive device referred to in
subdivision (A), increase by 2 levels.

(4) If any firearm (A) was stolen, increase by 2 levels; or (B) had an altered
or obliterated serial number, increase by 4 levels.

The cumulative offense level determined from the application of subsections
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(b)(1) through (b)(4) may not exceed level 29, except if subsection (b)(3)(A)
applies.

(5) If the defendant engaged in the trafficking of firearms, increase by 4
levels.

(6) If the defendant—

(A) possessed any firearm or ammunition while leaving or
attempting to leave the United States, or possessed or transferred
any firearm or ammunition with knowledge, intent, or reason to
believe that it would be transported out of the United States; or

(B) used or possessed any firearm or ammunition in connection with
another felony offense; or possessed or transferred any firearm
or ammunition with knowledge, intent, or reason to believe that
it would be used or possessed in connection with another felony
offense,

increase by 4 levels.  If the resulting offense level is less than level 18,
increase to level 18.

(7) If a recordkeeping offense reflected an effort to conceal a substantive
offense involving firearms or ammunition, increase to the offense level
for the substantive offense.

(c) Cross Reference

(1) If the defendant used or possessed any firearm or ammunition cited in
the offense of conviction in connection with the commission or
attempted commission of another offense, or possessed or transferred a
firearm or ammunition cited in the offense of conviction with knowledge
or intent that it would be used or possessed in connection with another
offense, apply—

(A) §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to that
other offense, if the resulting offense level is greater than that
determined above; or

(B) if death resulted, the most analogous offense guideline from
Chapter Two, Part A, Subpart 1 (Homicide), if the resulting
offense level is greater than that determined above.

Commentary

*  *  *
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Application Notes:
*  *  *

14. "In Connection With"Application of Subsections (b)(6)(B) and (c)(1).—

(A) In General.—Subsections (b)(6)(B) and (c)(1) apply if the firearm or ammunition
facilitated, or had the potential of facilitating, another felony offense or another offense,
respectively.  However, subsection (c)(1) contains the additional requirement that the
firearm or ammunition be cited in the offense of conviction.

(B) Application When Other Offense is Burglary or Drug Offense.—Subsections (b)(6)(B) 
and (c)(1) apply (i) in a case in which a defendant who, during the course of a burglary,
finds and takes a firearm, even if the defendant did not engage in any other conduct with
that firearm during the course of the burglary; and (ii) in the case of a drug trafficking
offense in which a firearm is found in close proximity to drugs, drug-manufacturing
materials, or drug paraphernalia.  In these cases, application of subsections (b)(6)(B) 
and, if the firearm was cited in the offense of conviction, (c)(1) is warranted because the
presence of the firearm has the potential of facilitating another felony offense or another
offense, respectively.

(C) Definitions.—

"Another felony offense", for purposes of subsection (b)(6)(B), means any federal, state,
or local offense, other than the explosive or firearms possession or trafficking offense,
punishable by imprisonment for a term exceeding one year, regardless of whether a
criminal charge was brought, or a conviction obtained. 

"Another offense", for purposes of subsection (c)(1), means any federal, state, or local
offense, other than the explosive or firearms possession or trafficking offense, regardless
of whether a criminal charge was brought, or a conviction obtained. 

(D) Upward Departure Provision.—In a case in which the defendant used or possessed a
firearm or explosive to facilitate another firearms or explosives offense (e.g., the
defendant used or possessed a firearm to protect the delivery of an unlawful shipment of
explosives), an upward departure under §5K2.6 (Weapons and Dangerous
Instrumentalities) may be warranted.

(E) Relationship Between the Instant Offense and the Other Offense.—In determining
whether subsections (b)(6)(B) and (c)(1) apply, the court must consider the relationship
between the instant offense and the other offense, consistent with relevant conduct
principles.  See §1B1.3(a)(1)–(4) and accompanying commentary.

In determining whether subsection (c)(1) applies, the court must also consider whether
the firearm used in the other offense was a firearm cited in the offense of conviction.

For example:
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(i) Firearm Cited in the Offense of Conviction.  Defendant A's offense of conviction
is for unlawfully possessing a shotgun on October 15.  The court determines
that, on the preceding February 10, Defendant A used the shotgun in connection
with a robbery.  Ordinarily, under these circumstances, subsection (b)(6)(B)
applies, and the cross reference in subsection (c)(1) also applies if it results in a
greater offense level.

Ordinarily, the unlawful possession of the shotgun on February 10 will be "part
of the same course of conduct or common scheme or plan" as the unlawful
possession of the same shotgun on October 15.  See §1B1.3(a)(2) and
accompanying commentary (including, in particular, the factors discussed in
Application Note 9 to §1B1.3).  The use of the shotgun "in connection with" the
robbery is relevant conduct because it is a factor specified in subsections
(b)(6)(B) and (c)(1).  See §1B1.3(a)(4) ("any other information specified in the
applicable guideline").

(ii) Firearm Not Cited in the Offense of Conviction.  Defendant B's offense of
conviction is for unlawfully possessing a shotgun on October 15.  The court
determines that, on the preceding February 10, Defendant B unlawfully
possessed a handgun (not cited in the offense of conviction) and used the
handgun in connection with a robbery.

Subsection (b)(6)(B).  In determining whether subsection (b)(6)(B) applies, the
threshold question for the court is whether the two unlawful possession offenses
(the shotgun on October 15 and the handgun on February 10) were "part of the
same course of conduct or common scheme or plan".  See §1B1.3(a)(2) and
accompanying commentary (including, in particular, the factors discussed in
Application Note 9 to §1B1.3).

If they were, then the handgun possession offense is relevant conduct to the
shotgun possession offense, and the use of the handgun "in connection with" the
robbery is relevant conduct because it is a factor specified in subsection
(b)(6)(B).  See §1B1.3(a)(4) ("any other information specified in the applicable
guideline").  Accordingly, subsection (b)(6)(B) applies.

On the other hand, if the court determines that the two unlawful possession
offenses were not "part of the same course of conduct or common scheme or
plan," then the handgun possession offense is not relevant conduct to the
shotgun possession offense and subsection (b)(6)(B) does not apply.

Subsection (c)(1).  Under these circumstances, the cross reference in subsection
(c)(1) does not apply, because the handgun was not cited in the offense of
conviction.

*  *  *
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6. ALIEN SMUGGLING

Reason for Amendment:  This amendment accounts for the risks of death, injury, starvation,
dehydration, or exposure that aliens potentially face when transported through dangerous and remote
geographical areas, e.g., along the southern border of the United States. 

Section 2L1.1 (Smuggling, Transporting, or Harboring an Unlawful Alien) currently has an enhancement
at subsection (b)(6), which provides for a 2-level increase and a minimum offense level of 18, for
intentionally or recklessly creating a substantial risk of death or serious bodily injury to another person. 
The Commentary for subsection (b)(6), Application Note 5, explains that §2L1.1(b)(6) may apply to a
"wide variety of conduct" and provides as examples "transporting persons in the trunk or engine
compartment of a motor vehicle, carrying substantially more passengers than the rated capacity of a
motor vehicle or vessel, or harboring persons in a crowded, dangerous, or inhumane condition."

One case that illustrates the concerns addressed in this amendment is United States v. Mateo Garza, 541
F.3d 290 (5th Cir. 2008), in which the Fifth Circuit held that the reckless endangerment enhancement at
§2L1.1(b)(6) does not per se apply to transporting aliens through the South Texas brush country, and
must instead be applied based on the specific facts presented to the court.  The Fifth Circuit emphasized
that it is not enough to say, as the district court had, that traversing an entire geographical region is
inherently dangerous, but that it must be dangerous on the facts presented to and used by the district
court.  The Fifth Circuit identified such pertinent facts from its prior case law as the length of the
journey, the temperature, whether the aliens were provided food and water and allowed rest periods, and
whether the aliens suffered injuries and death.  See, e.g., United States v. Garcia-Guerrero, 313 F.3d 892
(5th Cir. 2002).  Additional facts that have supported the enhancement include:  whether the aliens were
abandoned en route, the time of year during which the journey took place, the distance traveled, and
whether the aliens were adequately clothed for the journey.  See, e.g., United States v. Chapa, 362 Fed.
App'x 411 (5th Cir. 2010); United States v. De Jesus-Ojeda, 515 F.3d 434 (5th Cir. 2008); United States
v. Hernandez-Pena, 267 Fed. App'x 367 (5th Cir. 2008); United States v. Rodriguez-Cruz, 255 F.3d 1054
(9th Cir. 2001).

The amendment adds to Application Note 5 the following new example of the conduct to which
§2L1.1(b)(6) could apply:  "or guiding persons through, or abandoning persons in, a dangerous or
remote geographic area without adequate food, water, clothing, or protection from the elements." The
Commission determined that this new example will clarify application of subsection (b)(6), highlight the
potential risks in these types of cases, provide guidance for the courts to determine whether to apply the
enhancement, and promote uniformity in sentencing by providing factors to consider when determining
whether to apply §2L1.1(b)(6).

Amendment:

§2L1.1. Smuggling, Transporting, or Harboring an Unlawful Alien

(a) Base Offense Level: 

(1) 25, if the defendant was convicted under 8 U.S.C. § 1327 of a violation
involving an alien who was inadmissible under 8 U.S.C. § 1182(a)(3);
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(2) 23, if the defendant was convicted under 8 U.S.C. § 1327 of a violation
involving an alien who previously was deported after a conviction for an
aggravated felony; or

(3) 12, otherwise.

(b) Specific Offense Characteristics

(1) If (A) the offense was committed other than for profit, or the offense
involved the smuggling, transporting, or harboring only of the defendant’s
spouse or child (or both the defendant’s spouse and child), and (B) the base
offense level is determined under subsection (a)(3), decrease by 3 levels.

(2) If the offense involved the smuggling, transporting, or harboring of six or
more unlawful aliens, increase as follows:

Number of Unlawful Aliens 
Smuggled, Transported, or
Harbored Increase in Level        

     (A)    6-24 add 3
(B)        25-99 add 6
(C)       100 or more add 9.

(3) If the defendant committed any part of the instant offense after sustaining
(A) a conviction for a felony immigration and naturalization offense,
increase by 2 levels; or (B) two (or more) convictions for felony
immigration and naturalization offenses, each such conviction arising out
of a separate prosecution, increase by 4 levels.

(4) If the defendant smuggled, transported, or harbored a minor who was
unaccompanied by the minor’s parent or grandparent, increase by 2 levels.

(5) (Apply the Greatest):

(A) If a firearm was discharged, increase by 6 levels, but if the
resulting offense level is less than level 22, increase to level 22.

(B) If a dangerous weapon (including a firearm) was brandished or
otherwise used, increase by 4 levels, but if the resulting offense
level is less than level 20, increase to level 20.

(C) If a dangerous weapon (including a firearm) was possessed,
increase by 2 levels, but if the resulting offense level is less than
level 18, increase to level 18.

(6) If the offense involved intentionally or recklessly creating a substantial risk
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of death or serious bodily injury to another person, increase by 2 levels, but
if the resulting offense level is less than level 18, increase to level 18.

(7) If any person died or sustained bodily injury, increase the offense level
according to the seriousness of the injury:

Death or Degree of Injury          Increase in Level

(A) Bodily Injury add 2 levels
(B) Serious Bodily Injury add 4 levels
(C) Permanent or Life-Threatening 

Bodily Injury add 6 levels
(D) Death add 10 levels.

(8) (Apply the greater):

(A) If an alien was involuntarily detained through coercion or threat,
or in connection with a demand for payment, (i) after the alien was
smuggled into the United States; or (ii) while the alien was
transported or harbored in the United States, increase by 2 levels. 
If the resulting offense level is less than level 18, increase to level
18.

(B) If (i) the defendant was convicted of alien harboring, (ii) the alien
harboring was for the purpose of prostitution, and (iii) the
defendant receives an adjustment under §3B1.1 (Aggravating
Role), increase by 2 levels, but if the alien engaging in the
prostitution had not attained the age of 18 years, increase by 6
levels.

(9) If the defendant was convicted under 8 U.S.C. § 1324(a)(4), increase by 2
levels.

(c) Cross Reference

(1) If death resulted, apply the appropriate homicide guideline from Chapter
Two, Part A, Subpart 1, if the resulting offense level is greater than that
determined under this guideline.

Commentary

* * *
Application Notes:

* * * 

5. Application of Subsection (b)(6).—Reckless conduct to which the adjustment from subsection (b)(6)
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applies includes a wide variety of conduct (e.g., transporting persons in the trunk or engine
compartment of a motor vehicle,; carrying substantially more passengers than the rated capacity
of a motor vehicle or vessel, or; harboring persons in a crowded, dangerous, or inhumane condition;
 or guiding persons through, or abandoning persons in, a dangerous or remote geographic area
without adequate food, water, clothing, or protection from the elements).  If subsection (b)(6) applies
solely on the basis of conduct related to fleeing from a law enforcement officer, do not apply an
adjustment from §3C1.2 (Reckless Endangerment During Flight).  Additionally, do not apply the
adjustment in subsection (b)(6) if the only reckless conduct that created a substantial risk of death
or serious bodily injury is conduct for which the defendant received an enhancement under
subsection (b)(5).

6. Inapplicability of §3A1.3.—If an enhancement under subsection (b)(8)(A) applies, do not apply
§3A1.3 (Restraint of Victim).

Background:  This section includes the most serious immigration offenses covered under the Immigration
Reform and Control Act of 1986.
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7. SUPERVISED RELEASE

Reason for Amendment:  This amendment resolves a circuit conflict and a related guideline
application issue about the calculation of terms of supervised release.  The circuit conflict involves
defendants sentenced under statutes providing for mandatory minimum terms of supervised release,
while the application issue relates specifically to defendants convicted of failure to register as a sex
offender, in violation of 18 U.S.C. § 2250.

The guideline term of supervised release is determined by §5D1.2 (Term of Supervised Release).  Section
5D1.2(a) sets forth general rules for determining the guideline term of supervised release, based on the
statutory classification of the offense.  See §5D1.2(a)(1)-(3); 18 U.S.C. § 3559 (sentencing classification
of offenses).  For certain terrorism-related and sex offenses, §5D1.2(b) operates to replace the top end of
the guideline term calculated under subsection (a) with a life term of supervised release.  In the case of a
"sex offense," as defined by Application Note 1 to §5D1.2, a policy statement recommends that a life
term of supervised release be imposed.  See §5D1.2(b), p.s.  Finally, §5D1.2(c) states that "the term of
supervised release imposed shall be not less than any statutorily required term of supervised release." 

When a Statutory Minimum Term of Supervised Release Applies

First, there appear to be differences among the circuits in how to calculate the guideline term of
supervised release when there is a statutory minimum term of supervised release.  These cases involve
the meaning of subsection (c) and its interaction with subsection (a).

The Seventh Circuit has held that when there is a statutory minimum term of supervised release, the
statutory minimum term becomes the bottom of the guideline range (replacing the bottom of the term
provided by (a)) and, if the statutory minimum equals or exceeds the top of the guideline term provided
by subsection (a), the guideline "range" becomes a single point at the statutory minimum.  United States
v. Gibbs, 578 F.3d 694, 695 (7th Cir. 2009).  Thus, if subsection (a) provides a range of three to five
years, but the statute provides a range of five years to life, the "range" is precisely five years.  Gibbs
involved a drug offense for which 21 U.S.C. § 841(b) required a supervised release term of five years to
life.  See also United States v. Goodwin, 717 F.3d 511, 519-20 (7th Cir. 2013) (applying Gibbs to a case
involving a failure to register for which 18 U.S.C. § 3583(k) required a supervised release term of five
years to life).

These cases are in tension with the approach of the Eighth Circuit in United States v. Deans, 590 F.3d
907, 911 (8th Cir. 2010).  In Deans, the range calculated under subsection (a) was two to three years of
supervised release.  However, the relevant statute, 21 U.S.C. § 841(b)(1)(C), provided a range of three
years to life.  Under the Seventh Circuit's approach in Gibbs, the guideline "range" would be precisely
three years.  Without reference to Gibbs, the Eighth Circuit in Deans indicated that the statutory
requirement "trumps" subsection (a), and the guideline range becomes the statutory range — three years
to life.  590 F.3d at 911.  Thus, the district court's imposition of five years of supervised release "was
neither an upward departure nor procedural error." Id.

The amendment adopts the approach of the Seventh Circuit in Gibbs and Goodwin.  The amendment
provides a new Application Note and examples explaining that, under subsection (c), a statutorily
required minimum term of supervised release operates to restrict the low end of the guideline term of
supervised release.  
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The Commission determined that this resolution was most consistent with its statutory obligation to
determine the "appropriate length" of supervised release terms, and with how a statutory minimum term
of imprisonment operates to restrict the range of imprisonment provided by the guidelines.  See 28
U.S.C. § 994(a)(1)(c); USSG §5G1.1(a).  This outcome is also consistent with the Commission’s 2010
report on supervised release, which found that most supervised release violations occur in the first year
after release from incarceration.  See U.S. Sentencing Comm’n, Federal Offenders Sentenced to
Supervised Release, at 63 & n. 265 (July 2010).  If an offender shows non-compliance during the initial
term of supervised release, the court may extend the term of supervision up to the statutory maximum,
pursuant to 18 U.S.C. § 3583(e)(2). 

When the Defendant is Convicted of Failure to Register as a Sex Offender

Second, there are differences among the circuits over how to calculate the guideline range of supervised
release when a defendant is convicted, under 18 U.S.C. § 2250, of failing to register as a sex offender. 
That offense carries a statutory minimum term of supervised release of at least five years, with a term up
to life permitted.  See 18 U.S.C. § 3583(k).

There is an application issue about when, if at all, such an offense is a "sex offense" for purposes of
subsection (b) of §5D1.2.  If a failure to register is a sex offense, then subsection (b) specifically provides
for a term of supervised release of anywhere from the minimum provided by subsection (a) to the
maximum provided by statute (i.e., life), and a policy statement contained within subsection (b)
recommends that the maximum be imposed.  See §5D1.2(b), p.s.  Another effect of the determination is
that, if failure to register is a "sex offense," the guidelines recommend that special conditions of
supervised release also be imposed, such as participating in a sex offender monitoring program and
submitting to warrantless searches. See §5D1.3(d)(7).

Application Note 1 defines "sex offense" to mean, among other things, "an offense, perpetrated against a
minor, under" chapter 109B of title 18 (the only section of which is Section 2250).  Circuits have reached
different conclusions about the effect of this definition.

The Seventh Circuit has held that a failure to register can never be a "sex offense" within the meaning of
Note 1.  United States v. Goodwin, 717 F.3d 511, 518-20 (7th Cir. 2013); see also United States v.
Segura, No. 12-11262, __ F.3d __, 2014 WL 1282759, at *4 (5th Cir. Mar. 31, 2014) (agreeing with
Goodwin).  The court in Goodwin reasoned that there is no specific victim of a failure to register, and
therefore a failure to register is never "perpetrated against a minor" and can never be a "sex offense" —
rendering the definition's inclusion of offenses under chapter 109B "surplusage."  717 F.3d at 518.  In an
unpublished opinion, the Second Circuit has determined that a failure to register was not a "sex offense." 
See United States v. Herbert, 428 Fed. App'x 37 (2d Cir. 2011).  In both cases, the government argued
for these outcomes, confessing error below.

There are unpublished decisions in other circuits that have reached different results, without discussion. 
In those cases, the defendant had a prior sex offense against a minor, and the circuit court determined
that the failure to register was a "sex offense."  See United States v. Zeiders, 440 Fed. App'x 699, 701
(11th Cir. 2011); United States v. Nelson, 400 Fed. App'x 781 (4th Cir. 2010).

The Commission agrees with the Seventh Circuit that failure to register is not an offense that is
"perpetrated against a minor."  In addition, expert testimony and research reviewed by the Commission
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indicated that commission of a failure-to-register offense is not correlated with sex offense recidivism. 
The amendment resolves the application issue by amending the commentary to §5D1.2 to clarify that
offenses under Section 2250 are not "sex offenses." 

Amendment:

§5D1.2. Term of Supervised Release

(a) Except as provided in subsections (b) and (c), if a term of supervised release is
ordered, the length of the term shall be:

(1) At least two years but not more than five years for a defendant convicted
of a Class A or B felony.  See 18 U.S.C. § 3583(b)(1).

(2) At least one year but not more than three years for a defendant convicted
of a Class C or D felony.  See 18 U.S.C. § 3583(b)(2).

(3) One year for a defendant convicted of a Class E felony or a Class A
misdemeanor.  See 18 U.S.C. § 3583(b)(3).

(b) Notwithstanding subdivisions (a)(1) through (3), the length of the term of
supervised release shall be not less than the minimum term of years specified for
the offense under subdivisions (a)(1) through (3) and may be up to life, if the
offense is—

(1) any offense listed in 18 U.S.C. § 2332b(g)(5)(B), the commission of
which resulted in, or created a foreseeable risk of, death or serious
bodily injury to another person; or

(2) a sex offense.

(Policy Statement) If the instant offense of conviction is a sex offense, however,
the statutory maximum term of supervised release is recommended.

(c) The term of supervised release imposed shall be not less than any statutorily
required term of supervised release.

Commentary
Application Notes:

1. Definitions.—For purposes of this guideline:

"Sex offense" means (A) an offense, perpetrated against a minor, under (i) chapter 109A of title
18, United States Code; (ii) chapter 109B of such title; (iii)(ii) chapter 110 of such title, not
including a recordkeeping offense; (iv)(iii) chapter 117 of such title, not including transmitting
information about a minor or filing a factual statement about an alien individual; (v)(iv) an
offense under 18 U.S.C. § 1201; or (vi)(v) an offense under 18 U.S.C. § 1591; or (B) an attempt
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or a conspiracy to commit any offense described in subdivisions (A)(i) through (vi)(v) of this
note.  Such term does not include an offense under 18 U.S.C. § 2250 (Failure to register).

*  *  *

5. Early Termination and Extension.—The court has authority to terminate or extend a term of
supervised release.  See 18 U.S.C. § 3583(e)(1), (2).  The court is encouraged to exercise this
authority in appropriate cases.  The prospect of exercising this authority is a factor the court
may wish to consider in determining the length of a term of supervised release.  For example, the
court may wish to consider early termination of supervised release if the defendant is an abuser
of narcotics, other controlled substances, or alcohol who, while on supervised release,
successfully completes a treatment program, thereby reducing the risk to the public from further
crimes of the defendant.

6. Application of Subsection (c).—Subsection (c) specifies how a statutorily required minimum term
of supervised release may affect the minimum term of supervised release provided by the
guidelines.

For example, if subsection (a) provides a range of two years to five years, but the relevant
statute requires a minimum term of supervised release of three years and a maximum term of life,
the term of supervised release provided by the guidelines is restricted by subsection (c) to three
years to five years.  Similarly, if subsection (a) provides a range of two years to five years, but
the relevant statute requires a minimum term of supervised release of five years and a maximum
term of life, the term of supervised release provided by the guidelines is five years.

The following example illustrates the interaction of subsections (a) and (c) when subsection (b)
is also involved.  In this example, subsection (a) provides a range of two years to five years; the
relevant statute requires a minimum term of supervised release of five years and a maximum
term of life; and the offense is a sex offense under subsection (b).  The effect of subsection (b) is
to raise the maximum term of supervised release from five years (as provided by subsection (a))
to life, yielding a range of two years to life.  The term of supervised release provided by the
guidelines is then restricted by subsection (c) to five years to life.  In this example, a term of
supervised release of more than five years would be a guideline sentence.  In addition,
subsection (b) contains a policy statement recommending that the maximum — a life term of
supervised release — be imposed.

Background:  This section specifies the length of a term of supervised release that is to be imposed. 
Subsection (c) applies to statutes, such as the Anti-Drug Abuse Act of 1986, that require imposition of a
specific minimum term of supervised release.
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8. OTHER TERMS OF IMPRISONMENT

Reason for Amendment:  This multi-part amendment addresses certain cases in which the defendant is
subject to another term of imprisonment, such as an undischarged term of imprisonment or an
anticipated term of imprisonment.  The guideline generally applicable to undischarged terms of
imprisonment is §5G1.3 (Imposition of a Sentence on a Defendant Subject to an Undischarged Term of
Imprisonment).

Section 5G1.3 identifies three categories of cases in which a federal defendant is also subject to an
undischarged term of imprisonment.  First, there are cases in which the federal offense was committed
while the defendant was serving the undischarged term of imprisonment (including work release,
furlough, or escape status).  In these cases, the federal sentence is to be imposed consecutively to the
remainder of the undischarged term of imprisonment.  See §5G1.3(a).  Second, assuming subsection (a)
does not apply, there are cases in which the conduct involved in the undischarged term of imprisonment
is related to the conduct involved in the federal offense — specifically, the offense for which the
defendant is serving an undischarged term of imprisonment is relevant conduct under subsections (a)(1),
(a)(2), or (a)(3) of §1B1.3 (Relevant Conduct) — and was the basis for an increase in the offense level
under Chapter Two or Chapter Three.  In these cases, the court is directed to adjust the federal sentence
to account for the time already served on the undischarged term of imprisonment (if the Bureau of
Prisons will not itself provide credit for that time already served) and is further directed to run the
federal sentence concurrently with the remainder of the sentence for the undischarged term of
imprisonment.  See §5G1.3(b).  Finally, in all other cases involving an undischarged state term of
imprisonment, the court may impose the federal sentence concurrently, partially concurrently, or
consecutively, to achieve a reasonable punishment for the federal offense.  See §5G1.3(c), p.s.

Within the category of cases covered by subsection (b), where the conduct involved in the undischarged
term of imprisonment is related to the federal offense conduct, the Commission considered whether the
benefit of subsection (b) should continue to be limited to cases in which the offense conduct related to the
undischarged term of imprisonment resulted in a Chapter Two or Three increase.  The Commission
determined that this limitation added complexity to the guidelines and may lead to unwarranted
disparities.  For example, a federal drug trafficking defendant who is serving an undischarged state term
of imprisonment for a small amount of a controlled substance that is relevant conduct to the federal
offense may not receive the benefit of subsection (b) because the amount of the controlled substance may
not be sufficient to increase the offense level under Chapter Two.  In contrast, a federal drug trafficking
defendant who is serving an undischarged state term of imprisonment for a large amount of a controlled
substance that is relevant conduct to the federal offense may be more likely to receive the benefit of
subsection (b) because the amount of the controlled substance may be more likely to increase the offense
level under Chapter Two.  The amendment amends §5G1.3(b) to require a court to adjust the sentence
and impose concurrent sentences in any case in which the prior offense is relevant conduct under the
provisions of §1B1.3(a)(1), (a)(2), or (a)(3), regardless of whether the conduct from the prior offense
formed the basis for a Chapter Two or Chapter Three increase.  The Commission determined that this
amendment will simplify the operation of §5G1.3(b) and will also address concerns that the requirement
that the relevant conduct increase the offense level under Chapters Two or Three is somewhat arbitrary.

Second, the amendment addresses cases in which there is an anticipated, but not yet imposed, state term
of imprisonment that is relevant conduct to the instant offense of conviction under the provisions of
subsections (a)(1), (a)(2), or (a)(3) of §1B1.3 (Relevant Conduct).  This amendment creates a new
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subsection (c) at §5G1.3 that directs the court to impose the sentence for the instant federal offense to
run concurrently with the anticipated but not yet imposed period of imprisonment if §5G1.3(a) does not
apply.

This amendment is a further response to the Supreme Court’s decision in Setser v. United States, 132 S.
Ct. 1463 (2012).  Last year, the Commission amended the Background Commentary to §5G1.3 to provide
heightened awareness of the court's authority under Setser.  See USSG App. C, Amend. 776 (effective
November 1, 2013).  In Setser, the Supreme Court held that a federal sentencing court has the authority
to order that a federal term of imprisonment run concurrent with, or consecutive to, an anticipated but
not yet imposed state sentence. This amendment reflects the Commission's determination that the
concurrent sentence benefits of subsection (b) of §5G1.3 should be available not only in cases in which
the state sentence has already been imposed at the time of federal sentencing (as subsection (b)
provides), but also in cases in which the state sentence is anticipated but has not yet been imposed, as
long as the other criteria in subsection (b) are satisfied (i.e., the state offense is relevant conduct under
subsections (a)(1), (a)(2), or (a)(3) of §1B1.3, and subsection (a) of §5G1.3 does not apply).  By
requiring courts to impose a concurrent sentence in these cases, the amendment reduces disparities
between defendants whose state sentences have already been imposed and those whose state sentences
have not yet been imposed.  The amendment also promotes certainty and consistency.

Third, the amendment addresses certain cases in which the defendant is an alien and is subject to an
undischarged term of imprisonment.  The amendment provides a new departure provision in §2L1.2
(Unlawfully Entering or Remaining in the United States) for cases in which the defendant is located by
immigration authorities while the defendant is in state custody, whether pre- or post- conviction, for a
state offense unrelated to the federal illegal reentry offense.  In such a case, the time served is not
covered by an adjustment under §5G1.3(b) and, accordingly, is not covered by a departure under
§5K2.23 (Discharged Terms of Imprisonment).  The new departure provision states that, in such a case,
the court may consider whether a departure is appropriate to reflect all or part of the time served in
state custody for the unrelated offense, from the time federal immigration authorities locate the
defendant until the service of the federal sentence commences, that the court determines will not be
credited to the federal sentence by the Bureau of Prisons.  The new departure provision also sets forth
factors for the court to consider in determining whether to provide such a departure, and states that a
departure should be considered only if the departure will not increase the risk to the public from further
crimes of the defendant.  

This amendment addresses concerns that the amount of time a defendant serves in state custody after
being located by immigration authorities may be somewhat arbitrary.  Several courts have recognized a
downward departure to account for the delay between when the defendant is "found" by immigration
authorities and when the defendant is brought into federal custody. See, e.g., United States v.
Sanchez-Rodriguez, 161 F.3d 556, 563-64 (9th Cir. 1998) (affirming downward departure on the basis
that, because of the delay in proceeding with the illegal reentry case, the defendant lost the opportunity
to serve a greater portion of his state sentence concurrently with his illegal reentry sentence); United
States v. Barrera-Saucedo, 385 F.3d 533, 537 (5th Cir. 2004) (holding that "it is permissible for a
sentencing court to grant a downward departure to an illegal alien for all or part of time served in state
custody from the time immigration authorities locate the defendant until he is taken into federal
custody"); see also United States v. Los Santos, 283 F.3d 422, 428-29 (2d Cir. 2002) (departure
appropriate if the delay was either in bad faith or unreasonable).  The amendment provides guidance to
the courts in the determination of an appropriate sentence in such a case.
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Amendment:

§2L1.2. Unlawfully Entering or Remaining in the United States

(a)       Base Offense Level: 8

(b)      Specific Offense Characteristic

(1)       Apply the Greatest:

If the defendant previously was deported, or unlawfully remained in the
United States, after—

(A) a conviction for a felony that is (i) a drug trafficking offense for
which the sentence imposed exceeded 13 months; (ii) a crime of
violence; (iii) a firearms offense; (iv) a child pornography
offense; (v) a national security or terrorism offense; (vi) a
human trafficking offense; or (vii) an alien smuggling offense,
increase by 16 levels if the conviction receives criminal history
points under Chapter Four or by 12 levels if the conviction does
not receive criminal history points;

(B) a conviction for a felony drug trafficking offense for which the
sentence imposed was 13 months or less, increase by 12 levels if
the conviction receives criminal history points under Chapter
Four or by 8 levels if the conviction does not receive criminal
history points;

(C) a conviction for an aggravated felony, increase by 8 levels;

(D) a conviction for any other felony, increase by 4 levels; or

(E) three or more convictions for misdemeanors that are crimes of
violence or drug trafficking offenses, increase by 4 levels.

Commentary

Statutory Provisions:  8 U.S.C. § 1325(a) (second or subsequent offense only), 8 U.S.C. § 1326.  For
additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

* * *

7. Departure Based on Seriousness of a Prior Conviction.—There may be cases in which the
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applicable offense level substantially overstates or understates the seriousness of a prior
conviction.  In such a case, a departure may be warranted.  Examples:  (A) In a case in which
subsection (b)(1)(A) or (b)(1)(B) does not apply and the defendant has a prior conviction for
possessing or transporting a quantity of a controlled substance that exceeds a quantity consistent
with personal use, an upward departure may be warranted.  (B) In a case in which the 12-level
enhancement under subsection (b)(1)(A) or the 8-level enhancement in subsection (b)(1)(B)
applies but that enhancement does not adequately reflect the extent or seriousness of the conduct
underlying the prior conviction, an upward departure may be warranted.  (C) In a case in which
subsection (b)(1)(A) applies, and the prior conviction does not meet the definition of aggravated
felony at 8 U.S.C. § 1101(a)(43), a downward departure may be warranted.

8. Departure Based on Time Served in State Custody.—In a case in which the defendant is located
by immigration authorities while the defendant is serving time in state custody, whether pre- or
post-conviction, for a state offense, the time served is not covered by an adjustment under
§5G1.3(b) and, accordingly, is not covered by a departure under §5K2.23 (Discharged Terms of
Imprisonment).  See §5G1.3(a).  In such a case, the court may consider whether a departure is
appropriate to reflect all or part of the time served in state custody, from the time immigration
authorities locate the defendant until the service of the federal sentence commences, that the
court determines will not be credited to the federal sentence by the Bureau of Prisons.  Any such
departure should be fashioned to achieve a reasonable punishment for the instant offense.

Such a departure should be considered only in cases where the departure is not likely to increase
the risk to the public from further crimes of the defendant.  In determining whether such a
departure is appropriate, the court should consider, among other things, (A) whether the
defendant engaged in additional criminal activity after illegally reentering the United States; (B)
the seriousness of any such additional criminal activity, including (1) whether the defendant used
violence or credible threats of violence or possessed a firearm or other dangerous weapon (or
induced another person to do so) in connection with the criminal activity, (2) whether the
criminal activity resulted in death or serious bodily injury to any person, and (3) whether the
defendant was an organizer, leader, manager, or supervisor of others in the criminal activity;
and (C) the seriousness of the defendant's other criminal history.

89. Departure Based on Cultural Assimilation.—There may be cases in which a downward
departure may be appropriate on the basis of cultural assimilation.  Such a departure should be
considered only in cases where (A) the defendant formed cultural ties primarily with the United
States from having resided continuously in the United States from childhood, (B) those cultural
ties provided the primary motivation for the defendant's illegal reentry or continued presence in
the United States, and (C) such a departure is not likely to increase the risk to the public from
further crimes of the defendant.

In determining whether such a departure is appropriate, the court should consider, among other
things, (1) the age in childhood at which the defendant began residing continuously in the United
States, (2) whether and for how long the defendant attended school in the United States, (3) the
duration of the defendant's continued residence in the United States, (4) the duration of the
defendant's presence outside the United States, (5) the nature and extent of the defendant's
familial and cultural ties inside the United States, and the nature and extent of such ties outside
the United States, (6) the seriousness of the defendant's criminal history, and (7) whether the
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defendant engaged in additional criminal activity after illegally reentering the United States.

*  *  *

§2X5.1. Other Felony Offenses

If the offense is a felony for which no guideline expressly has been promulgated, apply
the most analogous offense guideline.  If there is not a  sufficiently analogous guideline,
the provisions of 18 U.S.C. § 3553 shall control, except that any guidelines and policy
statements that can be applied meaningfully in the absence of a Chapter Two offense
guideline shall remain applicable.

If the defendant is convicted under 18 U.S.C. § 1841(a)(1), apply the guideline that
covers the conduct the defendant is convicted of having engaged in, as that conduct is
described in 18 U.S.C. § 1841(a)(1) and listed in 18 U.S.C. § 1841(b).

Commentary

Statutory Provision:  18 U.S.C. § 1841(a)(1).

Application Notes:

1. In General.—Guidelines and policy statements that can be applied meaningfully in the absence
of a Chapter Two offense guideline include:  §5B1.3 (Conditions of Probation); §5D1.1
(Imposition of a Term of Supervised Release); §5D1.2 (Term of Supervised Release); §5D1.3
(Conditions of Supervised Release); §5E1.1 (Restitution); §5E1.3 (Special Assessments); §5E1.4
(Forfeiture); Chapter Five, Part F (Sentencing Options); §5G1.3 (Imposition of a Sentence on a
Defendant Subject to an Undischarged Term of Imprisonment or Anticipated State Term of
Imprisonment); Chapter Five, Part H (Specific Offender Characteristics); Chapter Five, Part J
(Relief from Disability); Chapter Five, Part K (Departures); Chapter Six, Part A (Sentencing
Procedures); Chapter Six, Part B (Plea Agreements).

*  *  *

§5G1.3. Imposition of a Sentence on a Defendant Subject to an Undischarged Term of
Imprisonment or Anticipated State Term of Imprisonment

(a) If the instant offense was committed while the defendant was serving a term of
imprisonment (including work release, furlough, or escape status) or after
sentencing for, but before commencing service of, such term of imprisonment,
the sentence for the instant offense shall be imposed to run consecutively to the
undischarged term of imprisonment.

(b) If subsection (a) does not apply, and a term of imprisonment resulted from
another offense that is relevant conduct to the instant offense of conviction under
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the provisions of subsections (a)(1), (a)(2), or (a)(3) of §1B1.3 (Relevant
Conduct) and that was the basis for an increase in the offense level for the
instant offense under Chapter Two (Offense Conduct) or Chapter Three
(Adjustments), the sentence for the instant offense shall be imposed as follows:

(1) the court shall adjust the sentence for any period of imprisonment
already served on the undischarged term of imprisonment if the court
determines that such period of imprisonment will not be credited to the
federal sentence by the Bureau of Prisons; and 

(2) the sentence for the instant offense shall be imposed to run concurrently
to the remainder of the undischarged term of imprisonment.

(c) If subsection (a) does not apply, and a state term of imprisonment is anticipated
to result from another offense that is relevant conduct to the instant offense of
conviction under the provisions of subsections (a)(1), (a)(2), or (a)(3) of §1B1.3
(Relevant Conduct), the sentence for the instant offense shall be imposed to run
concurrently to the anticipated term of imprisonment.

(c)(d) (Policy Statement) In any other case involving an undischarged term of
imprisonment, the sentence for the instant offense may be imposed to run
concurrently, partially concurrently, or consecutively to the prior undischarged
term of imprisonment to achieve a reasonable punishment for the instant offense.

Commentary
Application Notes:

1. Consecutive Sentence - Subsection (a) Cases.  Under subsection (a), the court shall impose a
consecutive sentence when the instant offense was committed while the defendant was serving an
undischarged term of imprisonment or after sentencing for, but before commencing service of,
such term of imprisonment.

2. Application of Subsection (b).— 

(A) In General.—Subsection (b) applies in cases in which all of the prior offense (i) is
relevant conduct to the instant offense under the provisions of subsection (a)(1), (a)(2),
or (a)(3) of §1B1.3 (Relevant Conduct); and (ii) has resulted in an increase in the
Chapter Two or Three offense level for the instant offense.  Cases in which only part of
the prior offense is relevant conduct to the instant offense are covered under subsection
(c).

(B) Inapplicability of Subsection (b).—Subsection (b) does not apply in cases in which the
prior offense increased the Chapter Two or Three offense level for the instant offense but
was not relevant conduct to the instant offense under §1B1.3(a)(1), (a)(2), or (a)(3) (e.g.,
the prior offense is an aggravated felony for which the defendant received an increase
under §2L1.2 (Unlawfully Entering or Remaining in the United States), or the prior

85



offense was a crime of violence for which the defendant received an increased base
offense level under §2K2.1 (Unlawful Receipt, Possession, or Transportation of
Firearms or Ammunition; Prohibited Transactions Involving Firearms or Ammunition)).

(C) Imposition of Sentence.—If subsection (b) applies, and the court adjusts the sentence for
a period of time already served, the court should note on the Judgment in a Criminal
Case Order (i) the applicable subsection (e.g., §5G1.3(b)); (ii) the amount of time by
which the sentence is being adjusted; (iii) the undischarged term of imprisonment for
which the adjustment is being given; and (iv) that the sentence imposed is a sentence
reduction pursuant to §5G1.3(b) for a period of imprisonment that will not be credited
by the Bureau of Prisons.

(D) Example.—The following is an example in which subsection (b) applies and an
adjustment to the sentence is appropriate:

The defendant is convicted of a federal offense charging the sale of 40 grams of cocaine. 
Under §1B1.3, the defendant is held accountable for the sale of an additional 15 grams
of cocaine, an offense for which the defendant has been convicted and sentenced in state
court.  The defendant received a nine-month sentence of imprisonment for the state
offense and has served six months on that sentence at the time of sentencing on the
instant federal offense.  The guideline range applicable to the defendant is 12-18 months
(Chapter Two offense level of level 16 for sale of 55 grams of cocaine; 3 level reduction
for acceptance of responsibility; final offense level of level 13; Criminal History
Category I).  The court determines that a sentence of 13 months provides the appropriate
total punishment.  Because the defendant has already served six months on the related
state charge as of the date of sentencing on the instant federal offense, a sentence of
seven months, imposed to run concurrently with the three months remaining on the
defendant’s state sentence, achieves this result.

3. Application of Subsection (c).—Subsection (c) applies to cases in which the federal court
anticipates that, after the federal sentence is imposed, the defendant will be sentenced in state
court and serve a state sentence before being transferred to federal custody for federal
imprisonment.  In such a case, where the other offense is relevant conduct to the instant offense
of conviction under the provisions of subsections (a)(1), (a)(2), or (a)(3) of §1B1.3 (Relevant
Conduct), the sentence for the instant offense shall be imposed to run concurrently to the
anticipated term of imprisonment.

34. Application of Subsection (c)(d).—

(A) In General.—Under subsection (c)(d), the court may impose a sentence concurrently,
partially concurrently, or consecutively to the undischarged term of imprisonment.  In
order to achieve a reasonable incremental punishment for the instant offense and avoid
unwarranted disparity, the court should consider the following:

(i) the factors set forth in 18 U.S.C. § 3584 (referencing 18 U.S.C. § 3553(a));

 (ii) the type (e.g., determinate, indeterminate/parolable) and length of the prior
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undischarged sentence; 

(iii) the time served on the undischarged sentence and the time likely to be served
before release;

(iv) the fact that the prior undischarged sentence may have been imposed in state
court rather than federal court, or at a different time before the same or different
federal court; and

(v) any other circumstance relevant to the determination of an appropriate sentence
for the instant offense.

(B) Partially Concurrent Sentence.—In some cases under subsection (c)(d), a partially
concurrent sentence may achieve most appropriately the desired result.  To impose a
partially concurrent sentence, the court may provide in the Judgment in a Criminal Case
Order that the sentence for the instant offense shall commence on the earlier of (i) when
the defendant is released from the prior undischarged sentence; or (ii) on a specified
date.  This order provides for a fully consecutive sentence if the defendant is released on
the undischarged term of imprisonment on or before the date specified in the order, and
a partially concurrent sentence if the defendant is not released on the undischarged term
of imprisonment by that date.  

(C) Undischarged Terms of Imprisonment Resulting from Revocations of Probation, Parole
or Supervised Release.—Subsection (c)(d) applies in cases in which the defendant was
on federal or state probation, parole, or supervised release at the time of the instant
offense and has had such probation, parole, or supervised release revoked.  Consistent
with the policy set forth in Application Note 4 and subsection (f) of §7B1.3 (Revocation
of Probation or Supervised Release), the Commission recommends that the sentence for
the instant offense be imposed consecutively to the sentence imposed for the revocation.

(D) Complex Situations.—Occasionally, the court may be faced with a complex case in
which a defendant may be subject to multiple undischarged terms of imprisonment that
seemingly call for the application of different rules.  In such a case, the court may
exercise its discretion in accordance with subsection (c)(d) to fashion a sentence of
appropriate length and structure it to run in any appropriate manner to achieve a
reasonable punishment for the instant offense.

(E) Downward Departure.—Unlike subsection (b), subsection (c)(d) does not authorize an
adjustment of the sentence for the instant offense for a period of imprisonment already
served on the undischarged term of imprisonment.  However, in an extraordinary case
involving an undischarged term of imprisonment under subsection (c)(d), it may be
appropriate for the court to downwardly depart.  This may occur, for example, in a case
in which the defendant has served a very substantial period of imprisonment on an
undischarged term of imprisonment that resulted from conduct only partially within the
relevant conduct for the instant offense.  In such a case, a downward departure may be
warranted to ensure that the combined punishment is not increased unduly by the
fortuity and timing of separate prosecutions and sentencings.  Nevertheless, it is
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intended that a departure pursuant to this application note result in a sentence that
ensures a reasonable incremental punishment for the instant offense of conviction.

To avoid confusion with the Bureau of Prisons’ exclusive authority provided under 18
U.S.C. § 3585(b) to grant credit for time served under certain circumstances, the
Commission recommends that any downward departure under this application note be
clearly stated on the Judgment in a Criminal Case Order as a downward departure
pursuant to §5G1.3 (c)(d), rather than as a credit for time served.

45. Downward Departure Provision.—In the case of a discharged term of imprisonment, a
downward departure is not prohibited if the defendant (A) has completed serving a term of
imprisonment; and (B) subsection (b) would have provided an adjustment had that completed
term of imprisonment been undischarged at the time of sentencing for the instant offense.  See
§5K2.23 (Discharged Terms of Imprisonment).

Background:  Federal courts generally "have discretion to select whether the sentences they impose will
run concurrently or consecutively with respect to other sentences that they impose, or that have been
imposed in other proceedings, including state proceedings."  See Setser v. United States, 132 S. Ct. 1463,
1468 (2012); 18 U.S.C. § 3584(a). Federal courts also generally have discretion to order that the
sentences they impose will run concurrently with or consecutively to other state sentences that are
anticipated but not yet imposed. See Setser, 132 S. Ct. at 1468.  Exercise of that discretion, however, is
predicated on the court’s consideration of the factors listed in 18 U.S.C. § 3553(a), including any
applicable guidelines or policy statements issued by the Sentencing Commission.

*  *  *

§5K2.23. Discharged Terms of Imprisonment (Policy Statement)

A downward departure may be appropriate if the defendant (1) has completed serving a
term of imprisonment; and (2) subsection (b) of §5G1.3 (Imposition of a Sentence on a
Defendant Subject to Undischarged Term of Imprisonment or Anticipated Term of
Imprisonment) would have provided an adjustment had that completed term of
imprisonment been undischarged at the time of sentencing for the instant offense.  Any
such departure should be fashioned to achieve a reasonable punishment for the instant
offense.
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Not Just Kid Stuff?  Extending Graham and 

Miller to Adults 

Michael M. O’Hear
*
 

I.  INTRODUCTION 

The Supreme Court of the United States’ recent decisions in Graham v. 

Florida
1
 and Miller v. Alabama

2
 are plainly milestones in the field of juvenile 

justice, but do they also point the way to expanded Eighth Amendment pro-

tections for adult defendants?  In Graham, the Court prohibited sentences of 

life in prison without the possibility of parole (LWOP) for juveniles convict-

ed of nonhomicide offenses.
3
  The holding raises the question of whether 

there should be parallel Eighth Amendment limitations on the ability of a 

state to sentence adults to LWOP for nonhomicide offenses.  Then, in Miller, 

the Court prohibited mandatory LWOP sentences for juveniles convicted of 

homicide; the majority held that the sentencing judge must be free to consider 

the juvenile offender’s age as a mitigating factor on a case-by-case basis.
4
  

This raises the question of whether there should be any similar requirement 

mandating the individualized, discretionary sentencing of adults.   

In this Article, I consider the prospects for extending Graham and Miller 

to adults.  I assume that, in the normal spirit of constitutional adjudication, the 

Supreme Court and lower courts will be – and should be – open to extending 

the decisions to new cases presenting reasonably analogous considerations, 

taking into account the holdings of earlier Eighth Amendment decisions and 

the general approach to judging associated with our common law traditions.
5
 

  

 * Professor, Marquette University Law School.  Author, Life Sentences Blog.  

B.A., J.D. Yale University.  I am grateful to Ryan Scoville, Paul Litton, Amy Baron-

Evans, and Paul Hofer for comments on an earlier draft, and to Robert Steele for 

outstanding research assistance. 

 1. 130 S. Ct. 2011 (2010). 

 2. 132 S. Ct. 2455 (2012). 

 3. Graham, 130 S. Ct. at 2034. 

 4. Miller, 132. S. Ct. at 2475. 

 5. Cf. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 849 (1992) (“The 

inescapable fact is that adjudication of substantive due process claims may call upon 

the Court in interpreting the Constitution to exercise the same capacity which by 

tradition courts always have exercised: reasoned judgment.”).  To be sure, my com-

mon law approach to understanding the Eighth Amendment in light of the Court’s 

precedent stands in opposition to originalist approaches, which some Justices would 

clearly prefer.  See, e.g., Harmelin v. Michigan, 501 U.S. 957, 975 (1991) (Scalia, J., 

announcing judgment of Court) (“[T]he ultimate question is . . . what [the] meaning 

[of cruel and unusual punishment] was to the Americans who adopted the Eighth 

Amendment.”).  The original meaning of the Cruel and Unusual Punishments Clause 
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demonstrated what Miller later described as “irretrievable depravity.”
230

  But 

offenders with lesser criminal histories need not necessarily suffer this char-

acterization and its implications for categorical-proportionality review.  Final-

ly, Ewing may be distinguishable from some LWOP cases based on deference 

considerations, which take into account the number of offenders who re-

ceived three-strikes sentences like Ewing’s, the number of states with three-

strikes laws, the deliberateness of those enactments, and the ongoing shift 

away from acceptance of LWOP in international law. 

Harmelin may seem at first a more daunting obstacle, with the Court 

upholding a mandatory LWOP sentence on a first-time, adult drug offender.  

Yet, the controlling opinion was premised on the belief that high-volume 

cocaine trafficking was a serious violent crime, comparable to felony murder.  

More clearly nonviolent offenses should be readily distinguishable, including 

even drug offenses involving lesser quantities of drugs or different types of 

drugs.  Moreover, the controlling opinion also specifically praised the “care, 

clarity, and much deliberation” with which the challenged sentencing statute 

was crafted;
231

 not all LWOP statutes merit such accolades, and lesser defer-

ence to the legislature may be warranted where, as in Miller, LWOP was not 

adopted “through deliberate, express, and full legislative consideration.”
232

  

Finally, Harmelin himself did not argue that his sentence was inconsistent 

with international legal norms, and the Court did not explicitly consider the 

possibility; an offender raising the issue today may merit different treatment, 

particularly in light of the trend away from LWOP in international law. 

Graham and Miller constitute an important breakthrough, with the Court 

recognizing for the first time the unique and inhumane character of LWOP as 

a punishment.  Yet, at the same time, the Court avoided truly sweeping hold-

ings and the express reversal of precedent.  The Court’s “go-slow” approach, 

reflecting the values of judicial deference, may not be unjustified.  But, even 

with the reaffirmation of Ewing and Harmelin, the Court’s approach leaves 

room for lower courts to begin the process of extending Graham and Miller 

and developing principled limitations on the imposition of LWOP on adult 

offenders. 

  

 230. Miller v. Alabama 132 S. Ct. 2455, 2464 (2012).  

 231. Harmelin v. Michigan, 501 U.S. 957, 1007-08 (1991) (Kennedy, J., concur-

ring in part and concurring in the judgment). 

 232. Miller, 132 S. Ct. at 2473. 



File: O’Hear – Final Formatting 3/13/14 Created on: 3/19/2014 8:58:00 AM Last Printed: 3/19/2014 8:59:00 AM 

2013] NOT JUST KID STUFF? 1139 

Appendix 

Maximum Penalties for Drug Offenses in States 

 with Life Without Parole Sentences 

 

State Max Penalty for 

Drug Only  

Offender 

LWOP 

Mandatory? 

Max Penalty for 

Marijuana Only 

Offender 

Alabama LWOP
233

 Yes
234

 LWOP
235

 

Arizona Life with Parole
236

 N/A Life with Parole
237

 

Arkansas Life with Parole
238

 N/A Life with Parole
239

 

California 9 Years
240

 N/A 4 Years
241

 

Colorado 64 Years
242

 N/A 64 Years
243

 

Connecticut Life with Parole
244

 N/A 25 Years
245

 

Delaware LWOP
246

 Yes
247

 LWOP
248

 

  

 233. ALA. CODE § 13A-5-9(c)(4) (2013) (LWOP for habitual felon with Class A 

felony); § 13A-12-231 (defining some drug trafficking crimes as Class A felonies). 

 234. § 13A-5-9(c)(4). 

 235. Id. (LWOP for habitual felon with Class A felony); § 13A-12-231 (defining 

trafficking in cannabis as Class A felony). 

 236. ARIZ. REV. STAT. ANN. § 13-3410 (2013). 

 237. Id. 

 238. ARK. CODE ANN. §§ 5-4-401(a)(1), 5-4-501(a)-(b), 5-64-440(c) (2013) (traf-

ficking a controlled substance is a Class Y felony). 

 239. §§ 5-4-401(a)(1), 5-4-501(a)-(b), 5-64-440(c) (trafficking marijuana, a 

schedule VI substance, is a Class Y felony). 

 240. CAL. HEALTH & SAFETY CODE § 11352(b) (West 2013).  

 241. HEALTH & SAFETY CODE § 11360(a). 

 242. 2013 Colo. Legis. Serv. Ch. 333 (S.B. 13-250) amending COLO. REV. STAT. 

ANN. § 18–1.3–401.5 (West 2013) (defining drug felony levels and imprisonment), 

COLO. REV. STAT. ANN. § 18-1.3-801 (habitual criminal penalty for level 1 drug felo-

ny with three prior felony convictions is sixty-four years imprisonment). 

 243. 2013 Colo. Legis. Serv. Ch. 333 (S.B. 13-250) amending COLO. REV. STAT. 

ANN. §§ 18–1.3–401.5, 18-1.3-801, 18–18–406(b)(iii)(a) (West 2013) (dispensing 

marijuana is a level 1 drug felony at certain aggregate amounts).  

 244. CONN. GEN. STAT. ANN. § 21a-278(a) (West 2013).  

 245. § 21a-278(b). 

 246. DEL. CODE ANN. tit. 11, § 4214 (b) (West 2012) (LWOP for habitual crimi-

nal with specifically enumerated drug felony). 

 247. Id. 

 248. Id. (LWOP for habitual criminal with specifically enumerated drug felony); 

tit. 16, § 4752(1) (possession with intent to manufacture or deliver a Tier 4 quantity 

controlled substance); tit. 16,  § 4751C(2) (Tier 4 quantity of Marijuana is four kilo-

grams or more). 
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Florida LWOP
249

 Yes
250

 LWOP
251

 

Georgia LWOP
252

 No 40 Years
253

 

Hawaii Life with Parole
254

 N/A Life with Parole
255

 

Idaho LWOP
256

 No LWOP
257

 

Illinois Life with Parole
258

 N/A Life with Parole
259

 

Indiana 50 Years
260

 N/A 12 Years
261

 

Iowa 150 Years
262

 N/A 150 Years
263

 

  

 249. FLA. STAT. ANN. § 893.135 (West 2013). 

 250. Id. 

 251. § 893.135(1) (trafficking in cannabis is 1st degree felony); § 

775.084(4)(a)(1) (life sentence for habitual felony offender who commits 1st degree 

felony); § 944.275(4)(b) (life sentenced prisoners must serve natural life). 

 252. GA. CODE ANN. § 17-10-7(c) (West 2013) (for fourth felony, offender must 

serve maximum sentence imposed by judge without parole eligibility); § 16-13-30(d) 

(for second or successive conviction for trafficking in controlled substances, judge 

may impose life). 

 253. § 16-13-32.4(b)(2).  

 254. HAW. REV. STAT. § 706-606.5(1)(c) (West 2013) (life with parole for repeat 

offender with Class A felony); § 712-1240.7(2) (methamphetamine trafficking in the 

1st degree is a Class A felony).  

 255. § 706-606.5 (1)(c) (life with parole for repeat offender with Class A felony); 

§ 712-1249.4 (commercial promotion or distribution of marijuana in the 1st degree is 

a Class A felony). 

 256. IDAHO CODE ANN. § 19-2514 (West 2013) (person convicted for third time of 

felony may be sentenced to life); § 19-2513 (providing judge with discretion to in-

clude an indeterminate, parole-eligible portion of sentence). 

 257. § 19-2514 (person convicted for third time of felony may be sentenced to 

life); § 37-2732B(a)(1) (designating trafficking in marijuana as felony). 

 258. 720 ILL. COMP. STAT. ANN. 570/401(a) (West 2013) (manufacturing or deliv-

ering various controlled substances is a Class X felony); 730 ILL. COMP. STAT. ANN. 

5/5-4.5-95(a)(5) (West 2013) (natural life imprisonment for habitual criminal upon 

Class X felony conviction with two prior convictions); 730 ILL. COMP. STAT. ANN. 

5/5-8-1(d)(1) (parole and mandatory supervised release for natural life imprisonment).  

 259. 730 ILL. COMP. STAT. ANN. 5/5-4.5-95(a)(5) (natural life imprisonment for 

habitual criminal upon Class X felony conviction with two prior convictions); 730 

ILL. COMP. STAT. ANN. 5/5-8-1(d)(1) (parole and mandatory supervised release for 

natural life imprisonment); 720 ILL. COMP. STAT. ANN. 550/5(g) (Class X felony for 

manufacture or delivery of cannabis exceeding five kilograms). 

 260. IND. CODE ANN. § 35-48-4-1(d) (West 2013) (Level 2 felony for dealing in at 

least twenty-eight grams of cocaine); § 35-50-2-8(i) (maximum twenty year sentence 

enhancement for habitual offender upon level 1 through 4 felony conviction with two 

prior unrelated felonies). 

 261. § 35-48-4-10(c) (Level 5 felony for dealing in at least ten pounds of marijua-

na); § 35-50-2-8(i) (maximum six year sentence enhancement for habitual offender 

upon level 5 or 6 felony conviction with two prior unrelated felonies). 

 262. IOWA CODE ANN. § 124.401(1)(a) (West 2013) (defining some drug manu-

facturing and delivery crimes as class B felonies subject to maximum of fifty years 
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Kansas 34 Years
264

 N/A 34 Years
265

 

Kentucky Life with Parole
266

 N/A Life with Parole
267

 

Louisiana LWOP
268

 Yes
269

 LWOP
270

 

Maine 10 Years
271

 N/A 10 Years
272

 

Maryland 40 Years
273

 N/A 5 Years
274

 

Massachusetts 20 Years
275

 N/A 15 Years
276

 

Michigan LWOP
277

 Yes
278

 30 Years
279

 

  

imprisonment); § 124.411(1) (upon second and subsequent drug convictions, sentenc-

ing may be enhanced up to three times the allowable term).   

 263. § 124.401(1)(a) (marijuana manufacturing and delivery exceeding one thou-

sand kilograms subject to maximum fifty year sentence); § 124.411(1) (upon second 

and subsequent drug convictions, sentencing may be enhanced up to three times the 

allowable term).   

 264. KAN. STAT. ANN. § 21-5703(b)(3) (West 2013) (defining drug severity level 

1 felony for unlawful manufacturing of controlled substances); § 21-6805(e) (drug 

offense sentencing grid with sentence enhancement for prior convictions of unlawful 

manufacturing of controlled substances).  

 265. § 21-5703(b)(2) (defining drug severity level 1 felony for multiple convic-

tions); § 21-6805(e) (drug offense sentence enhancement for prior convictions of 

unlawful manufacturing of controlled substances).  

 266. KY. REV. STAT. ANN. § 218A.1432(2) (West 2013) (Class A felony for sec-

ond and subsequent conviction of manufacturing methamphetamine); § 532.080(6)-

(7) (maximum life imprisonment for first degree persistent felony offender with Class 

A or B felony upon third felony conviction).  

 267. § 218A.1421(4)(b) (Class B felony for trafficking in five or more pounds of 

marijuana); § 532.080(6)-(7) (maximum life imprisonment for first degree persistent 

felony offender with Class A or B felony upon third felony conviction). 

 268. LA. REV. STAT. ANN. § 15:529.1(A)(3)(b) (2013) (imposing LWOP for third 

drug felony punishable by ten years or more); § 40:966(b) (authorizing sentences of 

greater than ten years for various drug offenses, including marijuana trafficking). 

 269. § 15:529.1(A)(3)(b).  Louisiana courts do have discretion, however, to im-

pose a lesser sentence if LWOP would be unconstitutionally excessive.  Louisiana v. 

Sims, 123 So. 3d 806, 814 (La. App. 4 Cir. 2013). 

 270. § 15:529.1(A)(3)(b).   

 271. ME. REV. STAT. tit. 17-A, § 1103(1-A)(A) (2006) (trafficking a schedule W 

drug is a Class B crime); tit. 17-A, § 1252(A) (ten year maximum for Class B Crime).  

 272. tit. 17-A, § 1103(1-A)(A) (trafficking twenty or more pounds of marijuana is 

a Class B crime); tit. 17-A, § 1252(A) (ten year maximum for Class B Crime). 

 273. MD. CODE ANN., CRIM. LAW § 5-608(d)(1) (West 2013) (forty year mandato-

ry minimum sentence for fourth-time offender of various narcotics-based crimes); 

CRIM. LAW § 5-905(a)(1) (doubles sentence authorized for repeat drug offenders).  

 274. CRIM. LAW § 5-612(c)(1) (five year mandatory minimum sentence for manu-

facture or distribution of fifty or more pounds of marijuana); CRIM. LAW § 5-

905(a)(1) (doubles sentence authorized for repeat drug offenders). 

 275. MASS. GEN. LAWS ANN. ch. 94C, § 32E(c)(4) (West 2013) (maximum twenty 

years imprisonment for trafficking heroine).  

 276. § 32E(a)(4) (maximum fifteen years imprisonment for trafficking marijuana). 
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Minnesota 40 Years
280

 N/A 40 Years
281

 

Mississippi LWOP
282

 Yes
283

 LWOP
284

 

Missouri LWOP
285

 No LWOP
286

 

Montana Life with Parole
287

 N/A Life with Parole
288

 

Nebraska Life with Parole
289

 N/A 60 Years
290

 

Nevada LWOP
291

 No LWOP
292

 

New Hampshire Life with Parole
293

 N/A 40 Years
294

 

New Jersey Life with Parole
295

 N/A Life with Parole
296

 

  

 277. MICH. COMP. LAWS ANN. § 333.7401(2)(a)(i)-(iv) (West 2013) (narcotic drug 

manufacturing and delivery penalties ranging from less than twenty years to life im-

prisonment); § 333.7413(1)(a)-(b) (mandatory life sentence for second and subse-

quent conviction for violation of 333.7401(2)(a)(ii) or (iii)).  

 278. § 333.7413(1). 

 279. § 333.7401(2)(d) (maximum fifteen year sentence for marijuana manufacture 

or delivery exceeding forty-five kilograms); § 333.7413(2) (sentence doubled for 

various second and subsequent drug convictions).  

 280. MINN. STAT. ANN. § 152.021 (West 2013) (forty year sentence for second of 

subsequent conviction of selling various drugs in aggregate amounts). 

 281. Id.  

 282. MISS. CODE. ANN. § 41-29-139(f) (West 2013) (mandatory LWOP for drug 

manufacture or distribution in aggregate amounts).  

 283. Id. 

 284. Id.  

 285. MO. REV. STAT. § 195.222 (2006).  

 286. § 195.222(7)(2). 

 287. MONT. CODE ANN. § 45-9-101(3)(a) (2013).  

 288. § 45-9-101(4). 

 289. NEB. REV. STAT. ANN. § 28-416(7) (2013) (defining manufacture or delivery 

of cocaine exceeding 140 grams as a Class IB felony); § 28-105 (maximum of life 

imprisonment for class IB felonies).  

 290. § 28-416(12) (defining possession of one pound or more of marijuana as a 

Class IV felony); 28-105 (maximum of life imprisonment for class IV felonies); § 29-

2221(1) (maximum of sixty years imprisonment for habitual criminal upon third felo-

ny conviction).  

 291. NEV. REV. STAT. ANN. § 207.010(b)(1) (West, Westlaw through the 2011 

76th Regular Session of the Nevada Legislature, and technical corrections received 

from the Legislative Counsel Bureau (2012)).  

 292. Id. 

 293. N.H. REV. STAT. ANN. § 318-B:26(a)(1)-(4) (2013) (maximum life impris-

onment for second or subsequent manufacture of specific drugs various amounts). 

 294. § 318-B:26(b)(6) (maximum forty years imprisonment for second or subse-

quent manufacture of marijuana in five pounds or more). 

 295. N.J. STAT. ANN. § 2C:35-5(b)(1) (West 2013) (first degree crime for manu-

facture of heroin at specified amount);  § 2C:43-6(f) (second and subsequent convic-

tions for drug manufacturing crimes are subject to extended term);  § 2C:43-7(c) 

(extended term of life imprisonment  for first degree crime under § 2C:43-6(f)). 
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New Mexico 26 Years
297

 N/A 26 Years
298

 

New York 25 Years
299

 N/A 25 Years
300

 

North Carolina 23.5 Years
301

 N/A 18.5 Years
302

 

North Dakota Life with Parole
303

 N/A 20 Years
304

 

Ohio 11 Years
305

 N/A 8 Years
306

 

Oklahoma Life with Parole
307

 N/A Life with Parole
308

 

  

 296. § 2C:35-5(b)(10)(a) (first degree crime for manufacture of marijuana exceed-

ing twenty five pounds); § 2C:43-6(f) (second and subsequent convictions for drug 

manufacturing crimes are subject to extended term); 2C:43-7(c) (extended term of life 

imprisonment  for first degree crime under § 2C:43-6(f)). 

 297. N.M. STAT. ANN. § 30-31-20 (B)(2) (West 2013) (first degree felony for 

second or subsequent conviction for various manufacture and distribution drug of-

fenses); § 31-18-15 (A)(3) (eighteen years imprisonment for first degree felony); § 

31-18-17(C) (eight year sentence increase for habitual criminal with three or more 

prior felony convictions).  

 298. § 30-31-20(B)(2) (first degree felony for second or subsequent conviction for 

manufacture of schedules I through V controlled substances); § 30-31-6 (C)(10) (ma-

rijuana is a schedule I substance); § 31-18-17(C) (eight year sentence increase for 

habitual criminal with three or more prior felony convictions). 

 299. N.Y. PENAL LAW § 220.75 (McKinney 2013) (first degree manufacture of 

methamphetamine is a class B felony); PENAL LAW § 70.10 (Class A-I felony for 

persistent felony offender with third non-violent felony conviction); PENAL LAW § 

70.00 (twenty-five year maximum imprisonment for Class A-I felony conviction).  

 300. PENAL LAW § 221.55 (first degree criminal sale of marijuana is a class C 

felony); PENAL LAW § 70.10 (Class A-I felony for persistent felony offender with 

third non-violent felony conviction); PENAL LAW § 70.00 (twenty-five year maximum 

imprisonment for Class A-I felony conviction). 

 301. N.C. GEN. STAT. ANN. § 90-95(h)(3b)(c) (West 2013) (trafficking in over 400 

grams of methamphetamine is a Class C felony with a maximum 23.5 year sentence). 

 302. § 90-95 (h)(1)(d) (trafficking in over 10,000 pounds of marijuana is a Class 

D felony with a maximum 18.5 year sentence).  

 303. N.D. CENT. CODE ANN. § 19-03.1-23(1)(a) (West 2013) (defining manufac-

ture or delivery of methamphetamine as a Class A felony); § 12.1-32-09(2)(a) (life 

imprisonment for habitual offender with a Class A felony conviction and two Class C 

or higher prior felony convictions). 

 304. § 19-03.1-23(1)(b) (defining manufacture or delivery of marijuana as a Class 

B felony); § 12.1-32-09(2)(a) (maximum twenty years for habitual offender with a 

Class B felony conviction and two Class C or higher prior felony convictions). 

 305. OHIO REV. CODE ANN. § 2925.03 (C)(4)(g) (West 2013) (trafficking in over 

100 grams of cocaine is a first degree felony); § 2929.14 (A)(1) (maximum of eleven 

years for a first degree felony).  

 306. § 2925.03 (C)(3)(g) (trafficking in over 40 kilograms of marijuana is a sec-

ond degree felony but can amount to a first degree felony in certain circumstances); § 

2929.14 (A)(2) (maximum of eight years for a second degree felony). 

 307. OKLA. STAT. ANN. tit. 63, § 2-401(B)(1) (West 2013) (maximum life impris-

onment for manufacturing or distributing schedule I or II narcotic drugs). 
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Oregon 20 Years
309

 N/A 10 Years
310

 

Pennsylvania 30 Years
311

 N/A 20 Years
312

 

Rhode Island Life with Parole
313

 N/A Life with Parole
314

 

South Carolina LWOP
315

 Yes
316

 LWOP
317

 

South Dakota 50 Years
318

 N/A 50 Years
319

 

Tennessee 60 Years
320

 N/A 60 Years
321

 

  

 308. § 2-401(B)(2) (maximum life imprisonment for manufacturing or distributing 

schedule I through IV controlled substances); § 2-204 (C)(12) (marijuana is a sched-

ule I substance).  

 309. OR. REV. STAT. ANN. § 475.752(1)(a) (West 2013) (manufacture or delivery 

of a schedule I controlled substance is a Class A felony); § 161.605(1) (twenty years 

imprisonment for a class A felony).  

 310. § 475.856(2) (manufacture of marijuana is a Class B felony); § 161.605(1) 

(ten years imprisonment for a class B felony). 

 311. 35 PA. STAT. ANN. § 780-113(f)(1) (West 2013) (maximum fifteen years 

imprisonment for manufacture or delivery of schedule I or II narcotic drug); § 780-

115(a) (doubled sentence upon second or subsequent convictions under § 780-

113(a)(30)). 

 312. § 780-113(f)(1.1) (maximum ten years imprisonment for manufacture or 

delivery of over 1,000 pounds of marijuana); § 780-115(a) (doubled sentence upon 

second or subsequent convictions under § 780-113(a)(30)). 

 313. R.I. GEN. LAWS ANN. § 21-28-4.01(a)(2) (West 2013) (maximum life impris-

onment for manufacture or delivery of schedule I or II controlled substances). 

 314. § 21-28-4.01.2(a)(3), (b) (maximum life imprisonment for possession, manu-

facture, or sale of more than five kilograms of marijuana). 

 315. S.C. CODE ANN. § 17-25-45(B)(1), (C)(2)(a)-(b) (2013)  (LWOP for        

third conviction of serious offense including trafficking controlled substances); § 44-

53-370(e) (defining trafficking controlled substances with various aggregate amounts 

and penalties). 

 316. § 17-25-45(B). 

 317. § 17-25-45(B)(1), (C)(2)(a)-(b) (LWOP for third conviction of serious of-

fense including trafficking controlled substances); § 44-53-370(e)(1) (defining traf-

ficking marijuana with various aggregate amounts). 

 318. S.D. CODIFIED LAWS § 22-42-6 (2013) (Class 3 felony to possess more than 

ten pounds of marijuana); § 22-7-8.1 (sentence moves up two felony levels upon 

fourth non-violent felony conviction); § 22-6-1(4) (maximum fifty years imprison-

ment for class 1 felony conviction).   

 319. § 22-42-7 (Class 3 felony to distribute more than one pound of marijuana); § 

22-7-8.1 (sentence moves up two felony levels upon fourth non-violent felony convic-

tion); § 22-6-1(4) (maximum fifty years imprisonment for class 1 felony conviction).   

 320. TENN. CODE ANN. § 39-17-417(j)(1) (West 2013) (Class A felony for manu-

facture, delivery, or sale of 150 grams or more of heroine); § 40-35-108(a)(2) (career 

offender with fourth Class A felony conviction is sentenced under Range III); § 40-

35-112(c)(1) (maximum sixty years imprisonment with Range III Class A felony 

conviction). 

 321. § 39-17-417(j)(13A) (Class A felony for manufacture, delivery, or sale of 

300 pounds or more of marijuana); § 40-35-108(a)(2) (career offender with fourth 
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Texas Life with Parole
322

 N/A 99 Years
323

 

Utah Life with Parole
324

 N/A 15 Years
325

 

Vermont Life with Parole
326

 N/A Life with Parole
327

 

Virginia Life with Parole
328

 N/A Life with Parole
329

 

Washington 20 Years
330

 N/A 10 Years
331

 

West Virginia Life with Parole
332

 N/A Life with Parole
333

 

Wisconsin LWOP
334

 Yes
335

 29 Years
336

 

  

Class A felony conviction is sentenced under Range III);40-35-112(c)(1) (maximum 

sixty years imprisonment with Range III Class A felony conviction). 

 322. HEALTH & SAFETY § 481.112(e) (West 2013) (maximum life imprisonment 

for manufacture or delivery of penalty group 1 drugs). 

 323. HEALTH & SAFETY § 481.120(b)(6) (maximum ninety-nine years imprison-

ment for manufacture or delivery of marijuana exceeding 2,000 pounds).  

 324. UTAH CODE ANN. § 58-37-8(1)(a), (b)(i) (West 2013) (first degree felony 

upon second and subsequent convictions for manufacture or production of schedule I 

or II controlled substances); § 76-3-203(1) (maximum life imprisonment for first 

degree felony).  

 325. § 58-37-8(2)(a)(i), (b)(i) (second degree felony for possession of 100 pounds 

or more of marijuana); § 76-3-203(2) (maximum fifteen years imprisonment for sec-

ond degree felony).  

 326. VT. STAT. ANN. tit. 18, § 4231(c)(1) (West 2013) (maximum thirty years 

imprisonment for trafficking in cocaine at 150 grams or more); tit. 13, § 1 (offenses 

with maximum sentences exceeding two years are considered felonies); tit. 13, § 11 

(life imprisonment for offender upon fourth or subsequent felony conviction). 

 327. VT. STAT. ANN. tit. 18, § 423o(c) (maximum thirty years imprisonment for 

trafficking in marijuana at fifty pounds or more); tit. 13, § 1 (offenses with maximum 

sentences exceeding two years are considered felonies); tit. 13, § 11 ((life imprison-

ment for offender upon fourth or subsequent felony conviction). 

 328. VA. CODE ANN. § 18.2-248(H)(5) (West 2013) (maximum life imprisonment 

for manufacture, sale, or distribution of 100 grams of methamphetamine).  

 329. § 18.2-248(H)(4)-(5) (maximum life imprisonment for manufacture, sale, or 

distribution of 100 kilograms of marijuana). 

 330. WASH. REV. CODE ANN. § 69.50.401(1)-(2)(a) (West 2013) (maximum ten 

years imprisonment for Class B felony of manufacture or delivery of schedule I or II 

narcotic drugs); § 69.50.408(1) (sentence doubled for various drug offenses upon 

second or subsequent convictions).   

 331. § 69.50.401(2)(c) (maximum five years imprisonment for Class C felony of 

manufacture or delivery of schedule I or II controlled substances); § 69.50.204(c)(22) 

(marijuana is a schedule I controlled substance); § 69.50.408(1) (sentence doubled for 

various drug offenses upon second or subsequent convictions). 

 332. W. VA. CODE ANN. § 60A-4-401(a)(i) (West 2013) (maximum fifteen years 

imprisonment for manufacture or delivery of schedule I or II narcotic drugs); § 61-11-

18(c) (life with parole upon third conviction of crime “punishable in a penitentiary”).  

 333. § 60A-4-401(a)(ii) (maximum five years imprisonment for manufacture or 

delivery of schedule I, II or III controlled substance); § 60A-2-204 (d)(19) (marijuana 

is a schedule I controlled substance); § 61-11-18(c) (life with parole upon third con-

viction of crime “punishable in a penitentiary”). 
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Wyoming 40 Years
337

 N/A 20 Years
338

 

D.C. 60 Years
339

 N/A 10 Years
340

 

 

 

  

 334. WIS. STAT. ANN. § 939.62(2m) (West 2013) (mandating LWOP for “persis-

tent repeaters,” based on commission of at least three “serious felonies,” and defining 

“serious felonies” to include various violations of Chapter 961, Uniform Controlled 

Substances Act). 

 335. Id. 

 336. § 939.50(3)(e) (setting maximum penalty for Class E felony as fifteen years); 

§ 961.41(1)(h)(5) (defining high-volume marijuana trafficking offenses as Class E 

felonies); § 961.46 (adding five years to maximum for distribution to minor); § 

961.48(1)(b) (adding four years for repeat offense); § 961.49(1m) (adding five years 

for distribution in certain protected places). 

 337. WYO. STAT. ANN. § 35-7-1031(a)(i) (West 2013) (maximum twenty years 

imprisonment for manufacture or delivery of methamphetamine or other schedule I 

and II narcotic drugs); § 35-7-1038(a) (sentence doubled upon second or subsequent 

conviction for various drug crimes).  

 338. § 35-7-1031(a)(ii) (maximum ten years imprisonment for manufacture or 

delivery of other schedule I and II controlled substances); § 35-7-1014(d)(xiii) (mari-

juana is a schedule 1 controlled substance); § 35-7-1038(a) (sentence doubled upon 

second or subsequent conviction for various drug offenses). 

 339. D.C. CODE § 48-904.01(a)(2)(A) (2013) (maximum thirty years imprison-

ment for manufacture or distribution of schedule I and II narcotic or abusive drugs); § 

48-904.08(a) (sentence doubled upon second or subsequent conviction for various 

drug crimes). 

 340. § 48-904.01(a)(2)(B) (maximum five years imprisonment for manufacture or 

distribution of schedule I, II, or III controlled substances); § 48-902.08(a)(6) (canna-

bis designated as schedule III substance); § 48-904.08(a) (sentence doubled upon 

second or subsequent conviction for various drug crimes). 





















UNITED STATES DISTRICT COURT  FOR ONLINE PUBLICATION  
EASTERN DISTRICT OF NEW YORK 
 
UNITED STATES OF AMERICA    

    
- versus - 

   95-CR-78 (JG) 

FRANCOIS HOLLOWAY,    

Defendant.    
MEMORANDUM REGARDING 

THE VACATUR OF TWO 
CONVICTIONS UNDER 

18 U.S.C § 924(c) 
FRANCOIS HOLLOWAY,   

Petitioner,    
01-CV-1017 (JG)  

- versus - 
   

UNITED STATES OF AMERICA,   

Respondent.   
 
JOHN GLEESON, United States District Judge: 
 

A. Preliminary Statement 

 There are injustices in our criminal justice system, including in this district, 

and they often result from the misuse of prosecutorial power.  I have pointed some out in 

recent years in the hope that doing so might help eradicate or reduce the number of such 

abuses.1  But prosecutors also use their powers to remedy injustices.  In the spirit of fairness – 

and with the hope of inspiring other United States Attorneys to show similar wisdom and 

courage – I write to applaud the admirable use of prosecutorial power in this case. 
                                                 
1   See United States v. Kupa, 976 F. Supp. 2d 417 (E.D.N.Y. 2013) (criticizing the use of 

recidivism-based enhancements of the drug offense mandatory minimum sentences to coerce guilty pleas and to 
punish those who refuse to plead guilty); United States v. Dossie, 851 F. Supp. 2d 478 (E.D.N.Y. 2012) 
(criticizing the routine use of drug offense mandatory minimums, which Congress intended for leaders and 
managers of drug trafficking operations, against low-level drug traffickers); United States v. Vasquez, No. 09-
CR-259, 2010 WL 1257359 (E.D.N.Y. Mar. 30, 2010) (same); see also United States v. Diaz, No. 11-CR-821-2, 
2013 WL 322243 (E.D.N.Y. Jan. 28, 2013) (calling on the United States Sentencing Commission to “de-link” the 
drug trafficking ranges set forth in its Guidelines Manual from the mandatory minimums); United States v. Ovid, 
No. 09-CR-216, 2010 WL 3940724 (E.D.N.Y. Oct. 1, 2010) (responding to the Justice Department’s criticism of 
judges who sentence below the Guidelines ranges in fraud cases). 
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 The power United States Attorney Loretta Lynch has put to use in Francois 

Holloway’s case inheres in our adversarial system.  It is the power to seek justice even after 

all appeals and collateral attacks have been exhausted and there is neither a claim of 

innocence nor any defect in the conviction or sentence.  Even in those circumstances, a 

prosecutor can do justice by the simple act of going back into court and agreeing that justice 

should be done.  After careful consideration of Holloway’s crimes, the views of his victims, 

and his conduct during the two decades he has been imprisoned as a result of this case, the 

government has decided that it need not stand by silently while Holloway serves three more 

decades of an unjust sentence.  Specifically, it has agreed to an order vacating two of 

Holloway’s counts of conviction and to a resentencing of him on the remaining counts.  Even 

people who are indisputably guilty of violent crimes deserve justice, and now Holloway will 

get it.2 

B. Holloway’s Offenses and Sentence 

 Along with an accomplice, Holloway stole three cars at gunpoint during a two-

day span in October 1994.  The government brought separate counts for each carjacking, and 

each carjacking count was accompanied by its own so-called “§ 924(c) count.”  The latter 

counts were brought under 18 U.S.C. § 924(c), which makes it a crime to, among other things, 

use a firearm during a crime of violence.  

                                                 
2  The prosecutorial power at issue here has been exercised in other cases.  For example, in 

United States v. Mayo, the government agreed to an order vacating the sentence of a defendant whom no one (not 
even the defendant herself) knew was pregnant at the original sentencing.  The government’s agreement allowed 
me to resentence the defendant to a shorter prison term so the baby would not be placed in foster care.  United 
States v. Mayo, No. 05-CR-43 (E.D.N.Y.), Order, April 11, 2007, at 1, ECF No. 304 (“The government … may 
wish to consider joining in an application to vacate sentence under 28 U.S.C. § 2255 so a new sentencing 
proceeding can occur.”); Letter dated May 21, 2007 from AUSA Lee J. Freedman to the Court, ECF No. 309 
(“[T]he government consents to the application envisioned by the Court’s Order.”).  More recently, and again 
based solely on the consent of the government, I vacated the sentence of a defendant who had cooperated with 
the government.  Modest adjustments in the prison term and fine on resentencing mitigated the immigration 
consequences of the conviction on the defendant.  United States v. Anandani, No. 11-CR-763 (E.D.N.Y.), Tr. 
October 25, 2013, at 2-3.  In both of those cases, the government refused to allow procedural impediments it had 
the authority to waive stand in the way of a more just sentencing.   
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 Shortly before trial in 1995, the government offered Holloway a plea bargain.  

In exchange for Holloway’s plea of guilty to the carjackings, it would drop two of the three § 

924(c) counts, resulting in a sentencing range of 130-147 months.  A sentence at the bottom of 

that range would have required Holloway to spend about nine years in prison. 

 Holloway insisted on a trial.  He got one, but making that choice required him 

to face all three § 924(c) counts.  Section 924(c) counts are a triple threat.  First, they carry 

mandatory sentences, which by definition take a degree of judging out of sentencing.  Second, 

they result in onerous enhancements for “second or subsequent [§ 924(c)] conviction[s].”3  

That sounds like a typical recidivism enhancement until you consider that the “second or 

subsequent” convictions can occur in the same trial as the first one, as they did here.  Third, 

the mandatory sentences required by § 924(c) are also mandatorily consecutive, to one another 

and to all other sentences in the case.  As a result, cases like Holloway’s produce sentences 

that would be laughable if only there weren’t real people on the receiving end of them.  The 

United States Sentencing Commission has wisely asked Congress to reform § 924(c) to blunt 

the harsh impact it mandates in many cases.4  

 After Holloway was found guilty of the charges, I sentenced him.  Under the 

then-mandatory Sentencing Guidelines, I imposed a 151-month prison term for the three 

carjackings.  Then the § 924(c) sentences kicked in: a mandatory 5 years for the first one; a 

mandatory 20 for the second; another mandatory 20 for the third.  The statutory requirement 

that those terms be consecutive to each other and to the 151 months for the carjackings 

produced a total prison term of 57 years and 7 months.   
                                                 
3   18 U.S.C. § 924(c)(1)(C). 
4  See U.S. SENTENCING COMM’N, Report to the Congress: Mandatory Minimum Penalties in the 

Federal Criminal Justice System (“Mandatory Minimum Report”), at 368 (Oct. 2011) (recommending that 
Congress lower the mandatory prison sentences in the section, make the recidivism enhancements applicable 
only when the first offense was the result of a prior conviction, and allow for concurrent sentences on “stacked” 
§ 924(c) counts), available at http://www.ussc.gov/news/congressional-testimony-and-reports/mandatory-
minimum-penalties/report-congress-mandatory-minimum-penalties-federal-criminal-justice-system.   
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 The difference between the sentencing outcome if a defendant accepts the 

government’s offer of a plea bargain and the outcome if he insists on his right to trial by jury 

is sometimes referred to as the “trial penalty.”  Holloway likely would have been released in 

2003 if he had pled guilty under the agreement offered by the government.  But he went to 

trial instead, and now his projected release date is March 10, 2045.  Thus, his trial penalty was 

42 years in prison.  To put his sentence in context, consider that in fiscal year 2013, the 

average sentence for defendants convicted of robbery in the federal courts was 77 months; the 

median sentence was 63 months.5  Holloway got 691 months.  He would likely have fared 

better if he had committed murder.  The average sentence in federal court for murder in fiscal 

year 2013 was 268 months; the median was 240 months.6  If Holloway had gotten 268 

months, he’d already be out of prison.  Finally, consider the sentence of Holloway’s co-

defendant, who engaged in the same conduct as Holloway but pled guilty and testified for the 

government at Holloway’s trial.  He was sentenced by another judge to 27 months in prison 

and was released in 1997.7 

 Black defendants like Holloway have been disproportionately subjected to the 

“stacking” of § 924(c) counts that occurred here.8  The Sentencing Commission’s Fifteen-

Year Report in 2004 stated that black defendants accounted for 48% of offenders who 

                                                 
5   U.S. SENTENCING COMM’N, 2013 Sourcebook of Federal Sentencing Statistics, Table 13 

(2013), available at http://www.ussc.gov/research-and-publications/annual-reports-
sourcebooks/2013/sourcebook-2013. 

6   Id. 
7  United States v. Arnold, No. 95-CR-78-1 (E.D.N.Y.), Judgment as to Teddy Arnold, July 25, 

1996, ECF No. 140; FED. BUREAU OF PRISONS, Inmate Locator, http://www.bop.gov/inmateloc/ (indicating that 
Teddy Arnold was released on December 5, 1997). 

8  See U.S. SENTENCING COMM’N, Mandatory Minimum Report, at 363 (stating that black 
offenders are disproportionately convicted under § 924(c), subject to mandatory minimums at sentencing, and 
convicted of multiple § 924(c) counts). 
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qualified for a charge under § 924(c), but they represented 56% of those actually charged 

under the statute and 64% of those convicted under it.9  

C. The Proceedings After Holloway’s Sentencing 

 Holloway’s conviction and sentence were affirmed by the Second Circuit in 

199710 and the Supreme Court in 1999.11   I denied his collateral attack pursuant to 28 U.S.C.  

§ 2255 in 2002,12 and the Second Circuit refused to issue a certificate of appealability.13  An 

effort to file a successive petition was denied by the Second Circuit in 2010.14   

D. Holloway Now 

 Holloway is 57 years old.  He has five children between the ages of 23 and 37 

and eight grandchildren.  His family is fully supportive; they filled the courtroom during two 

recent court appearances. 

 Even though he was facing a half-century prison term, Holloway tried to better 

himself throughout his two decades of incarceration.  He completed a Basic Wellness program 

in 2000, was recognized for his performance as a Unit Aide in 2002, completed a Parenting 

Program in 2002, completed a Stress Management class in 2006, completed a Parenting Skills 

Program Level I in 2007, received a Certificate of Achievement for officiating basketball in 

2008, received a Certificate of Achievement for Song Writing instructing in 2009, completed 

a Preparation for Release program in 2009, received a Certification in Food Protection 

                                                 
9  U.S. SENTENCING COMM’N, Fifteen Years of Guidelines Sentencing, at 90 (Nov. 2004), 

available at http://www.ussc.gov/research-and-publications/research-projects-and-surveys/miscellaneous/fifteen-
years-guidelines-sentencing; see also Sonja B. Starr & M. Marit Rehavi, Mandatory Sentencing and Racial 
Disparity: Assessing the Role of Prosecutors and the Effects of Booker, 123 YALE L.J. 1, 28-29 (2013) (even 
after controlling for, inter alia, arrest offense, district, age, criminal history category, and education level, black 
men are nearly twice as likely as white defendants to be charged with an offense carrying a mandatory minimum 
sentence). 

10  United States v. Holloway, 126 F.3d 82 (2d Cir. 1997). 
11   Holloway v. United States, 526 U.S. 1 (1999). 
12  Holloway v. United States, No. 01-CV-1017 (E.D.N.Y.), Order Denying § 2255 Petition, Mar. 

21, 2002, ECF No. 17. 
13  Id., USCA Mandate Denying Cert. of Appealability, Feb. 5, 2003, ECF No. 23. 
14  Id., USCA Mandate Denying Successive Petition, Jan. 5, 2010, ECF No. 28. 
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Management in 2010, received a Career Diploma in Catering in 2010, completed a Culinary 

Arts program in 2011, completed a Basketball Officiating class in 2012, and completed all the 

requirements for the Challenge Program run by the facility’s Psychological Services program 

last year.   

 Holloway’s disciplinary record reveals five infractions.  The most serious 

occurred in 1995, at the outset of his sentence, when he was placed in disciplinary segregation 

for 30 days for engaging in a group demonstration and failing to obey an order.  The other 

four arose from minor rules violations that resulted in brief losses of commissary or telephone 

privileges.  Only two occurred within the past 14 years, and there have been none in the past 

four years. 

E. The United States Attorney’s Decision to Do Justice 

 In late 2012, Holloway filed a motion to reopen his § 2255 proceeding under 

Fed. R. Civ. P. 60(b).  Recognizing that there were good reasons to revisit Holloway’s 

excessive sentence but no legal avenues or bases for vacating it, I issued an order on February 

25, 2013, stating as follows: “I respectfully request that the United States Attorney consider 

exercising her discretion to agree to an order vacating two or more of Holloway’s 18 U.S.C. § 

924(c) convictions.”15  

 In a letter dated July 24, 2013, the United States Attorney declined to agree to 

an order vacating two or more of Holloway’s § 924(c) convictions.  She observed that Holloway 

might be eligible for relief from the President through the exercise of his clemency power.16  

However, subsequent to that suggestion, the Department of Justice announced a new clemency 

initiative, and the criteria it set forth in describing the clemency applications it would support and 

                                                 
15  Id., Order, Feb. 25, 2013, ECF No. 36. 
16  Id., Letter Response, July 24, 2013, ECF No. 42. 
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prioritize made it likely that Holloway’s crimes of violence would disqualify him.17  Thus, on 

May 14, 2014, I asked the United States Attorney to reconsider exercising her discretion to 

agree to an order vacating two or more of Holloway’s § 924(c) convictions so he could face a 

more just resentencing.18   

 At a court appearance on July 10, 2014, Assistant United States Attorney Sam 

Nitze stated as follows: 

 Let me say formally, the U.S. Attorney has given long and careful 
consideration to your Honor’s . . . earlier request . . . .  She did carefully 
consider it and that was the office’s recommendation – that Mr. Holloway 
seek clemency or commutation of sentence.  And she further reconsidered, in 
light of your Honor’s recent order, and has agreed to proceed along the lines 
similar to those that you proposed.  I would say that’s based on several 
considerations, and in part based on the office’s view and her view that this is 
both a unique case and a unique defendant in many ways.  And I say unique 
for a number of reasons, but I will state two of them. 
 
 First, this defendant’s record while he’s been in the custody of the 
Bureau of Prisons for the last two decades is extraordinary.  He has the 
mildest of disciplinary records.  There are a few infractions, but none of them 
are violent or involve drugs.  They were minor, I believe five total in two 
decades.  And it’s also clear – we pulled the reports, and I know your Honor 
summarized some of this in your most recent order – but it’s clear that he took 
advantage to better himself and to take advantage of the educational and other 
opportunities that the BOP provides.  So, the way he has handled himself 
during this period of incarceration is extraordinary. 
 
 Second, as your Honor mentioned, we have made an effort to be in 
touch with the victims in this case . . . . [W]e were able to reach three victims, 
and every one of them said first that they were terrified by the experience – 
one in fact still wrestles with the fallout from that – but also that in their view, 
20 years is an awfully long time, and people deserve another chance, and to a 
person they all supported – well, I think one would have framed it unopposed 
to an earlier release, and others were more affirmatively supportive of it.  That 
is significant to us as well.  Those are two among other aspects of this case 
that make it, I think, more than unusual, probably unique. 
 

                                                 
17  See U.S. DEP’T OF JUSTICE, Announcing New Clemency Initiative, Deputy Attorney General 

James M. Cole Details Broad New Criteria for Applicants (April 23, 2014) 
http://www.justice.gov/opa/pr/2014/April/14-dag-419.html (last visited July 24, 2014).  

18  Holloway v. United States, No. 01-CV-1017 (E.D.N.Y.), Order, May 14, 2014, ECF No. 54. 
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 I want to be clear on this point – that the United States Attorney’s 
position in this case shouldn’t be interpreted as reflecting a broader view of 
Section 924(c) generally or its application to other cases. 
 
 In terms of how to proceed, we would propose to withdraw our 
opposition to the pending Rule 60(b) motion, and also to state on the record 
that we wouldn’t oppose the granting of the underlying 2255 motion for the 
purpose of vesting the court with authority to vacate two of the 924(c) 
convictions, and to proceed to resentence, all of that without taking a position 
on the merits of either the Rule 60 motion or the habeas petition.19 
 

 After that statement, Holloway’s lawyer moved to vacate his convictions on 

two of the three § 924(c) convictions, and the convictions on Counts Ten and Twelve were 

vacated without opposition from the government.  I will resentence Holloway on the 

remaining counts on July 29, 2014.   

 There is important work to be done in preparation for resentencing,20  but the 

significance of the government’s agreement is already clear: it has authorized me to give 

Holloway back more than 30 years of his life. 

F. Conclusion 

 It is easy to be a tough prosecutor.  Prosecutors are almost never criticized for 

being aggressive, or for fighting hard to obtain the maximum sentence, or for saying “there’s 

nothing we can do” about an excessive sentence after all avenues of judicial relief have been 

exhausted.  Doing justice can be much harder.  It takes time and involves work, including 

careful consideration of the circumstances of particular crimes, defendants, and victims – and 

often the relevant events occurred in the distant past.  It requires a willingness to make hard 

decisions, including some that will be criticized. 

                                                 
19  Id., Tr. of Proceedings, July 10, 2014, at 6-8. 
20  I have directed the Probation Department to conduct an investigation into, among other things, 

the appropriateness of halfway house placement at the conclusion of Holloway’s prison term.  I must keep in 
mind, among many other factors, the safety of the community.  After 20 years in prison, Holloway will require 
assistance if he is to successfully re-enter that community. 
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 This case is a perfect example.  Holloway was convicted of three armed 

robberies.  He deserved serious punishment.  The judgment of conviction in his case was 

affirmed on direct review by the Supreme Court, and his collateral attack on that judgment 

failed long ago.  His sentence was far more severe than necessary to reflect the seriousness of 

his crimes and to adequately protect the community from him, but no one would criticize the 

United States Attorney if she allowed it to stand by doing nothing.   

 By contrast, the decision she has made required considerable work.  Assistant 

United States Attorney Nitze had to retrieve and examine a very old case file.  He had to track 

down and interview the victims of Holloway’s crimes, which were committed 20 years ago.  

His office no doubt considered the racial disparity in the use of § 924(c), and especially in the 

“stacking” of § 924(c) counts.  He requested and obtained an adjournment so his office could 

have the time necessary to make an extremely important decision.21  United States Attorneys’ 

offices work with limited resources.  The effort that went into deciding whether to agree to 

vacate a couple of Holloway’s convictions could have been devoted to other cases. 

 Finally, the easy route – that is, the “there’s nothing we can do about your 

sentence” response – would have eliminated any concern that Holloway might squander the 

opportunity to make something of the rest of his life.  The United States Attorney’s decision 

here will be criticized if Holloway commits another crime upon his early release from prison.  

She could have extinguished that risk by doing nothing.  But she has the wisdom and courage 

to confront it the right way – by asking me to ensure that Holloway gets the re-entry 

assistance a prisoner who has spent decades in prison will need.22   

                                                 
21  See Holloway v. United States, No. 01-CV-1017 (E.D.N.Y.), Minute Entry, June 20, 2014. 
22  Id., Tr. of Proceedings, July 10, 2014, at 8 (Mr. Nitze: “[R]eentry planning is obviously 

important in every case, and probably particularly so in a circumstance like this.  So we are here to help in any 
way we can, but we wanted to put on the record that we hope the reentry plan will be thorough.”). 
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 This is a significant case, and not just for Francois Holloway.  It demonstrates 

the difference between a Department of Prosecutions and a Department of Justice.  It shows 

how the Department of Justice, as the government’s representative in every federal criminal 

case, has the power to walk into courtrooms and ask judges to remedy injustices.   

 The use of this power poses no threat to the rule of finality, which serves 

important purposes in our system of justice.  There are no floodgates to worry about; the 

authority exercised in this case will be used only as often as the Department of Justice itself 

chooses to exercise it, which will no doubt be sparingly.  But the misuse of prosecutorial 

power over the past 25 years has resulted in a significant number of federal inmates who are 

serving grotesquely severe sentences, including many serving multiple decades and even life 

without parole for narcotics offenses that involved no physical injury to others.  Even 

seasoned federal prosecutors will agree that many of those sentences were (and remain) 

unjustly severe.   

 The United States Attorney has shown here that justice is possible in those 

cases.  A prosecutor who says nothing can be done about an unjust sentence because all 

appeals and collateral challenges have been exhausted is actually choosing to do nothing 

about the unjust sentence.  Some will make a different choice, as Ms. Lynch did here.   

 Numerous lawyers have been joining pro bono movements to prepare 

clemency petitions for federal prisoners,23 and indeed the Department of Justice has 

encouraged the bar to locate and try to help deserving inmates.24  Those lawyers will find 

                                                 
23  See, e.g., The Mercy Project (an initiative of the Center on the Administration of Criminal Law 

at New York University School of Law), http://www.law.nyu.edu/centers/adminofcriminallaw/mercyproject (last 
visited July 25, 2014); Clemency Project 2014 (a working group composed of Federal Defenders, the American 
Civil Liberties Union, Families Against Mandatory Minimums, the American Bar Association, and the National 
Association of Criminal Defense Lawyers), https://www.aclu.org/criminal-law-reform/clemency-project-2014-
praises-justice-department-breathing-new-life-clemency (last visited July 25, 2014). 

24  See, e.g., U.S. DEP’T OF JUSTICE, Remarks as Prepared for Delivery by Deputy Attorney 
General James Cole at the New York State Bar Association Annual Meeting, at 1, January 30, 2014 (“This is 
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many inmates even more deserving of belated justice than Holloway.  Some will satisfy the 

criteria for Department of Justice support, while others will not.  In any event, there’s no good 

reason why all of them must end up in the clemency bottleneck.  Some inmates will ask 

United States Attorneys for the kind of justice made possible in this case, that is, justice 

administered not by the President but by a judge, on the consent of the Department of Justice, 

in the same courtroom in which the inmate was sentenced.  Whatever the outcome of those 

requests, I respectfully suggest that they should get the same careful consideration that Ms. 

Lynch and her assistants gave to Francois Holloway. 

      
John Gleeson, U.S.D.J. 
 
 

Dated:  July 28, 2014  
 Brooklyn, New York 

                                                                                                                                                         
where you can help.  We are looking to the New York State Bar Association and other bar associations to assist 
potential candidates for executive clemency.”), available at 
http://www.justice.gov/iso/opa/dag/speeches/2014/dag-speech-140130.html. 
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SCALIA, J., dissenting 

SUPREME COURT OF THE UNITED STATES 
JOSEPH JONES, DESMOND THURSTON, AND 


ANTWUAN BALL v. UNITED STATES
 

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 

STATES COURT OF APPEALS FOR THE DISTRICT OF
 

COLUMBIA CIRCUIT
 

No. 13–10026. Decided October 14, 2014
 

The petition for a writ of certiorari is denied. 
JUSTICE SCALIA, with whom JUSTICE THOMAS and 

JUSTICE GINSBURG join, dissenting from denial of 
certiorari. 

A jury convicted petitioners Joseph Jones, Desmond 
Thurston, and Antwuan Ball of distributing very small 
amounts of crack cocaine, and acquitted them of conspir-
ing to distribute drugs.  The sentencing judge, however,
found that they had engaged in the charged conspiracy
and, relying largely on that finding, imposed sentences 
that petitioners say were many times longer than those 
the Guidelines would otherwise have recommended. 

Petitioners present a strong case that, but for the
judge’s finding of fact, their sentences would have been
“substantively unreasonable” and therefore illegal. See 
Rita v. United States, 551 U. S. 338, 372 (2007) (SCALIA, 
J., joined by THOMAS, J., concurring in part and concur-
ring in judgment). If so, their constitutional rights were 
violated. The Sixth Amendment, together with the Fifth
Amendment’s Due Process Clause, “requires that each 
element of a crime” be either admitted by the defendant, 
or “proved to the jury beyond a reasonable doubt.”  Alleyne 
v. United States, 570 U. S. ___, ___ (2013) (slip op., at 3).
Any fact that increases the penalty to which a defendant is 
exposed constitutes an element of a crime, Apprendi v. 
New Jersey, 530 U. S. 466, 483, n. 10, 490 (2000), and 
“must be found by a jury, not a judge,” Cunningham v. 
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SCALIA, J., dissenting 

California, 549 U. S. 270, 281 (2007).*  We have held that 
a substantively unreasonable penalty is illegal and must
be set aside. Gall v. United States, 552 U. S. 38, 51 (2007). 
It unavoidably follows that any fact necessary to prevent a
sentence from being substantively unreasonable—thereby 
exposing the defendant to the longer sentence—is an 
element that must be either admitted by the defendant or 
found by the jury.  It may not be found by a judge. 

For years, however, we have refrained from saying so.
In Rita v. United States, we dismissed the possibility of 
Sixth Amendment violations resulting from substantive
reasonableness review as hypothetical and not presented 
by the facts of the case. We thus left for another day the 
question whether the Sixth Amendment is violated when 
courts impose sentences that, but for a judge-found fact,
would be reversed for substantive unreasonableness.  551 
U. S., at 353; see also id., at 366 (Stevens, J., joined in 
part by GINSBURG, J., concurring) (“Such a hypothetical
case should be decided if and when it arises”).  Nonethe-
less, the Courts of Appeals have uniformly taken our 
continuing silence to suggest that the Constitution does 
permit otherwise unreasonable sentences supported by
judicial factfinding, so long as they are within the statu- 
tory range.  See, e.g., United States v. Benkahla, 530 F. 3d 
300, 312 (CA4 2008); United States v. Hernandez, 633 
F. 3d 370, 374 (CA5 2011); United States v. Ashqar, 582 
F. 3d 819, 824–825 (CA7 2009); United States v. Tread-
well, 593 F. 3d 990, 1017–1018 (CA9 2010); United States 
v. Redcorn, 528 F. 3d 727, 745–746 (CA10 2008). 

This has gone on long enough. The present petition 
—————— 

*With one exception: We held in Almendarez-Torres v. United States, 
523 U. S. 224 (1998), that the fact of a prior conviction, even when it
increases the sentence to which the defendant is exposed, may be found 
by a judge. But see id., at 248 (SCALIA, J., dissenting); Rangel-Reyes v. 
United States, 547 U. S. 1200, 1202 (2006) (THOMAS, J., dissenting from 
denial of certiorari). 
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presents the nonhypothetical case the Court claimed to
have been waiting for.  And it is a particularly appealing
case, because not only did no jury convict these defendants
of the offense the sentencing judge thought them guilty of, 
but a jury acquitted them of that offense.  Petitioners were 
convicted of distributing drugs, but acquitted of conspiring 
to distribute drugs. The sentencing judge found that
petitioners had engaged in the conspiracy of which the
jury acquitted them. The Guidelines, petitioners claim,
recommend sentences of between 27 and 71 months for 
their distribution convictions.  But in light of the conspir-
acy finding, the court calculated much higher Guidelines 
ranges, and sentenced Jones, Thurston, and Ball to 180, 
194, and 225 months’ imprisonment.

On petitioners’ appeal, the D. C. Circuit held that even if 
their sentences would have been substantively unreasona-
ble but for judge-found facts, their Sixth Amendment 
rights were not violated.  744 F. 3d 1362, 1369 (2014).  We 
should grant certiorari to put an end to the unbroken 
string of cases disregarding the Sixth Amendment—or to 
eliminate the Sixth Amendment difficulty by acknowledg-
ing that all sentences below the statutory maximum are 
substantively reasonable. 
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Only the Westlaw citation is currently available. 
 

United States District Court, 
E.D. New York. 

UNITED STATES of America, 
v. 

Lulzim KUPA, Defendant. 
 

No. 11–CR–345. 
Oct. 9, 2013. 

 
Background: Following guilty plea, defendant was 
convicted for nonviolent drug trafficking offense. 
 
Holding: In sentencing proceeding, the District Court, 
John Gleeson, J., held that 132-month term of im-
prisonment was warranted. 

Ordered accordingly. 
 

West Headnotes 
 
Sentencing and Punishment 350H 60 
 
350H Sentencing and Punishment 
      350HI Punishment in General 
            350HI(C) Factors or Purposes in General 
                350Hk60 k. Plea Bargain or Other Agree-
ment. Most Cited Cases  
 
Sentencing and Punishment 350H 1408 
 
350H Sentencing and Punishment 
      350HVI Habitual and Career Offenders 
            350HVI(L) Punishment 
                350Hk1408 k. Drugs and Narcotics. Most 
Cited Cases  
 

Following defendant's guilty plea to nonviolent 
drug trafficking offense after prior two convictions for 
conspiring to distribute marijuana, sentence of 
132-month term of imprisonment was warranted, 
although the parties had jointly recommended 
140-175 month range; prosecutor had filed felony 
informations providing notice of the prior two mari-
juana convictions to enhance the standard mandatory 
minimum, but offered to withdraw the informations if 
defendant pleaded guilty, and District Court noted 
that, in sentencing defendant, it assumed the constitu-
tionality of using prior felony informations as 
“bludgeons” in federal prosecutors' efforts to get de-
fendants to plead guilty. U.S.S.G. § 1B1.1 et seq., 18 
U.S.C.A.  
 
Rachel J. Nash, United States Attorney's Office, 
Brooklyn, NY, for United States of America. 
 

STATEMENT OF REASONS 
JOHN GLEESON, District Judge. 
A. Preliminary Statement 

*1 Mandatory minimum sentences for drug traf-
ficking offenses have gotten a lot of attention lately. 
Attorney General Eric H. Holder, Jr. recently an-
nounced a new “Department Policy on Charging 
Mandatory Minimum Sentences and Recidivist En-
hancements in Certain Drug Cases” (the “2013 Holder 
Policy”). FN1 The new policy limits the circumstances 
in which United States Attorneys can properly invoke 
these harsh mandatory sentences. It has the potential 
to reduce significantly both the unfairness and the 
unnecessary expense caused by our current federal 
sentencing regime for drug offenses. 
 

The Attorney General is once again out front on 
desperately needed reform, as he was with regard to 
the shameful 100:1 crack to powder cocaine ratio FN2 
and has been with regard to alternatives to incarcera-
tion in both the federal and state systems.FN3 He de-
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serves praise for his leadership, and there are signs in 
both Congress FN4 and the United States Sentencing 
Commission FN5 that it is becoming contagious. 
 

This statement of reasons relates to an important 
subset of the drug offense mandatory minimum cases 
FN6—those in which prosecutors use or threaten to use 
their power to file prior felony informations pursuant 
to 21 U.S.C. § 851. Those prior felony informations 
FN7 dramatically increase already-harsh mandatory 
minimum sentences. 
 

My focus here is narrow and my point is simple: 
as the defendant Lulzim Kupa's case and countless 
others show, the government abuses its power to file 
prior felony informations in drug trafficking cases. 
The single most important factor that influences the 
government's decision whether to file or threaten to 
file a prior felony information (or to withdraw or 
promise to withdraw one that has previously been 
filed) is illegitimate. When it enacted § 851 in 1970, 
Congress had in mind the world that DOJ asked it to 
create, in which federal prosecutors would carefully 
cull from the large number of defendants with prior 
drug felony convictions FN8 the hardened, professional 
drug traffickers who should face recidivism en-
hancements upon conviction. But instead federal 
prosecutors exercise their discretion by reference to a 
factor that passes in the night with culpability: whether 
the defendant pleads guilty. To coerce guilty pleas,FN9 
and sometimes to coerce cooperation as well, prose-
cutors routinely threaten ultra-harsh, enhanced man-
datory sentences that no one—not even the prosecu-
tors themselves—thinks are appropriate. And to 
demonstrate to defendants generally that those threats 
are sincere, prosecutors insist on the imposition of the 
unjust punishments when the threatened defendants 
refuse to plead guilty. 
 

Prior felony informations don't just tinker with 
sentencing outcomes; by doubling mandatory mini-
mums and sometimes mandating life in prison, they 
produce the sentencing equivalent of a two-by-four to 

the forehead. The government's use of them coerces 
guilty pleas and produces sentences so excessively 
severe they take your breath away. Prior felony in-
formations have played a key role in helping to place 
the federal criminal trial on the endangered species 
list. 
 

*2 On the bright side, like several other features 
of our current federal sentencing regime that need 
fixing, it's not difficult to identify where the appro-
priate use of prior felony informations went off the 
rails.FN10 The history of this prosecutorial tool explains 
how we got into the current situation and informs the 
effort to get out of it. 
 

As just indicated, this statement of reasons as-
sumes there exists an “appropriate use of prior felony 
informations.” In truth, many powerful arguments 
have been advanced in favor of the repeal of manda-
tory minimums entirely,FN11 and I agree with them. 
My point here is that as long as the powers currently 
conferred on prosecutors to enhance drug trafficking 
mandatory minimums exist, they should not be used 
for the indefensible purposes of coercing guilty pleas 
and punishing those who go to trial. 
 

Similarly, I do not address here the constitution-
ality of the government's use of prior felony infor-
mations, which is not a foregone conclusion.FN12 That 
issue is not presented by Kupa's case. Rather, I assume 
that the government's use of prior felony informations 
is permissible under the Supreme Court's 1978 deci-
sion in Bordenkircher v. Hayes. But “[f]ew miscon-
ceptions about government are more mischievous than 
the idea that a policy is sound simply because a court 
finds it permissible.” FN13 DOJ's policy regarding prior 
felony informations has been unsound and brutally 
unfair for more than two decades. “It is a grave mis-
take to retain a policy just because a court finds it 
constitutional,” FN14 and it would indeed be a grave 
mistake to retain this one. 
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As discussed below: 
 

• Since 1986, our legislative scheme of drug offense 
mandatory minimums has included recidivist en-
hancements that double down on those mandatory 
minimums or convert them into mandatory life in 
prison; 

 
• Earlier recidivist enhancements, enacted in the 
1950s, were automatically applicable until 1970, 
when Congress made them discretionary at DOJ's 
request because they mandated excessively long 
sentences in too many cases; 

 
• The post–1970 regime, specifically designed by 
prosecutors to allow them to subject only the truly 
hardened, professional drug traffickers to harsh re-
cidivist enhancements, was derailed by the sen-
tencing reform movement. Prompted by the United 
States Sentencing Guidelines, DOJ created a policy 
that essentially made the filing of prior felony in-
formations automatic again, with an exception for 
those who plead guilty; 

 
• The reversion to automatic filing of prior felony 
informations resulted in the past two decades in the 
entrenched practice of using them to strongarm 
guilty pleas and to punish those who refuse to plead 
guilty; 

 
• This practice routinely produces egregiously se-
vere sentences, and judges have uniformly ex-
pressed frustration at being required to impose 
them; 

 
• Prior felony informations have helped to create the 
dramatically reduced trial rate in the federal system, 
and the disappearance of trials threatens great 
damage to our system; 

 
*3 • The 2013 Holder Policy fails to cure the prior 
felony information problem; 

 
• The Attorney General needs to expressly prohibit 
the use of prior felony informations to coerce de-
fendants into pleading guilty or to punish those who 
refuse to do so; 

 
• The Attorney General needs to create a policy that 
narrows the field of eligible defendants so that prior 
felony informations are filed only against the 
hardened professional drug traffickers who deserve 
their extreme severity; 

 
• The Attorney General needs to lead the way to-
ward providing realistic avenues of relief for the 
many who are serving excessive sentences because 
of the abusive use of prior felony informations over 
the past 25 years; and 

 
• If DOJ's power to affect sentencing outcomes so 
dramatically through the filing of prior felony in-
formations can't be exercised properly, Congress 
should take that power away. 

 
B. The Legislative Scheme 
 
1. The ADAAJ's Mandatory Minimums and Enhanced 
Maximums 
 

The Anti–Drug Abuse Act of 1986 (“ADAA”) 
created the mandatory minimum sentences and en-
hanced maximum sentences that are now central fea-
tures of our federal sentencing landscape. As I have 
described elsewhere,FN15 the ADAA created a 
five-year mandatory minimum, with a maximum 
enlarged from 20 to 40 years (the “5–40 count” or the 
“five-year mandatory minimum”) for the managers of 
drug enterprises. It created a ten-year mandatory 
minimum, with life as the maximum (the “10–life 
count” or the “ten-year mandatory minimum”), for the 
organizers and kingpins. But right from the start 
Congress made a mistake: the severe sentences it 
mandated to punish the specific roles in 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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drug-trafficking offenses were triggered not by role 
but by drug type and quantity instead. The 5–40 count 
is triggered by offenses involving 28 grams of crack, 
500 grams of cocaine, or 100 grams of heroin.FN16 And 
instead of hinging the 10–life count on the govern-
ment's proof of a defendant's leadership or “kingpin” 
status, Congress simply used larger drug quantities: 
280 grams of crack, FN17 5,000 grams of cocaine, or 
1,000 grams of heroin.FN18 So if an offense happens to 
involve a drug type and quantity that triggers a man-
datory minimum, every defendant involved in that 
crime, whatever his or her actual role, can be treated 
like a leader or manager at the option of the United 
States Attorney.FN19 
 

As Attorney General Holder stated in his recent 
remarks to the American Bar Association, the new 
DOJ Policy is explicitly intended to limit the use of 
those mandatory minimums to the serious, high-level 
traffickers for whom Congress enacted them.FN20 
 
2. The Effect of Prior Drug Convictions on the Man-
datory Minimums 

21 U.S.C § 841 ratchets up the mandatory mini-
mums for recidivist drug offenders. Specifically, it 
provides that where a defendant was previously con-
victed of a felony drug offense, the five-year and 
ten-year mandatory minimums are doubled.FN21 For a 
defendant with two or more prior drug felonies, the 
ten-year mandatory minimum is increased to manda-
tory life in prison.FN22 The term “felony drug offense” 
is defined very broadly. FN23 Even low-level drug 
possession convictions that produce probationary 
sentences qualify. And recency is irrelevant; even 
convictions so old the Guidelines do not include them 
in a defendant's criminal history score count. In short, 
the second most severe sentence in our sys-
tem—mandatory life imprisonment—can be triggered 
by two ancient and minor drug convictions that do not 
even constitute felonies under federal law.FN24 
 
3. Prior Felony Informations 

*4 The mandatory language of 21 U.S.C. § 841 

creates the impression that every defendant with one 
or more prior drug felony convictions who faces a 
mandatory minimum is automatically subjected to the 
enhanced mandatory minimums.FN25 But another 
statute—21 U.S.C. § 851—provides that no drug 
trafficking defendant can face an enhanced mandatory 
minimum unless certain procedures, including the 
filing of a prior felony information by the prosecutor, 
are followed .FN26 Unless the prosecutor files a timely 
prior felony information pursuant to 21 U.S.C. § 851 
listing the prior felony or felonies to be relied upon, 
the enhanced mandatory minimums will not apply. 
 

It was not always this way. Recidivism-based 
mandatory minimums for drug traffickers are not new, 
and they used to be automatic. The first version of 
what would eventually become 21 U.S.C. § 851 re-
quired prosecutors to file informations identifying 
prior convictions.FN27 The Boggs Act of 1951 created 
mandatory minimum sentences for drug trafficking 
and possession offenders. Specifically, it established a 
minimum prison term of two to five years for the first 
offense, even simple possession offenses. As for re-
cidivist enhancements, it mandated minimum prison 
terms of five to ten years for the second offense and 
ten to fifteen years for the third.FN28 It was thought at 
the time that requiring lenient judges to impose jail 
terms would “dry up the traffic” in narcotics.” FN29 
Five years later, the Narcotic Control Act of 1956 
raised the mandatory minimum to five years for the 
first offense and ten years for all subsequent convic-
tions; suspended sentences were prohibited, as was 
probation.FN30 
 

These mandatory enhancements had such a dra-
matic effect on sentences that federal prosecutors 
found themselves reluctant to bring any charges at all 
against certain defendants because the automatic 
mandatory enhancements were simply too severe.FN31 
As a result, Attorney General John N. Mitchell asked 
Congress to enact a law affording prosecutors greater 
flexibility: 
 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS841&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS841&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L


  
 

Page 5 

--- F.Supp.2d ----, 2013 WL 5550419 (E.D.N.Y.) 
(Cite as: 2013 WL 5550419 (E.D.N.Y.)) 

The greatest enforcement problem with the existing 
penalty structure is that it is too severe in relation to 
the culpability of the user and the dangers of the 
drugs.... The result has been a reluctance on the part 
of prosecutors to prosecute ... under the existing 
penalty structure. The new penalty structure will 
increase the credibility of the law and the resultant 
deterrent effect while at the same time providing 
sufficient flexibility to allow the punishment to fit 
the crime and the offender.FN32 

 
Commissioner John E. Ingersoll of the Bureau of 

Narcotics and Dangerous Drugs FN33 testified about 
the need for a penalty provision that would reserve the 
highest penalties for true “professional criminals”: 

I think we are going to get more convictions because 
of the greater flexibility that is provided to courts in 
sentencing, and the higher penalties that are re-
served for the professional criminals.... The existing 
penalties are really out of proportion to penalties 
that are contained in other parts of the Federal l aw. 
For example, manslaughter, involuntary man-
slaughter, draws a lesser penalty than presently is 
available to a person who smuggles marijuana into 
the country.FN34 

 
*5 Ingersoll acknowledged that not all second 

offenders are necessarily “professionals,” and stated 
that “the burden should remain upon [the government] 
to prove the status of professionalism as far as the 
defendant is concerned.” FN35 
 

In 1970, Congress responded by enacting 21 
U.S.C. § 851, which, as discussed above, conditions 
the applicability of any recidivist enhancements to the 
drug offense mandatory minimums on the filing of a 
prior felony information. The 1970 legislation thus 
gave the government the flexibility it requested. 
 

But Congress did not stop there. Over the objec-
tions of DOJ, it also repealed the previously-existing 
mandatory minimums and created a single, ten-year 

mandatory minimum built into the so-called “kingpin” 
statute, 21 U.S.C. § 848.FN36 In the ensuing 16 years, 
prior drug felonies operated only to enlarge the 
maximum sentence for drug trafficking. Specifically, 
the 1970 statute provided for a maximum sentence of 
up to 15 years in prison for the first offense and up to 
30 for subsequent offenses. Since the enlarged max-
imum sentence did not restrict judges' discretion to 
impose a just sentence, the controversy surrounding 
mandatory minimums that preceded 1970 (which 
would reappear after 1986) disappeared. 
 

In sum, § 851 reflected the recognition by Con-
gress and DOJ that a prior drug felony conviction was 
not per se evidence that a drug trafficking defendant 
was the sort of hardened professional criminal who 
deserves an enhanced mandatory sentence. Congress 
left it to prosecutors to identify the defendants who 
truly deserved the enhancements that remained after 
1970. Whereas the previous statutory scheme made no 
distinctions among (for example) professional crimi-
nals, street-corner dealers, and addicts whose pay for 
participating in the offense consisted solely of the 
drugs to support their habits, § 851 trusted prosecutors 
to take into account such individual circumstances, 
vesting them with the power to be selective.FN37 
 

There was no suggestion that Congress enacted § 
851 so prosecutors could use their newfound discre-
tion to trigger enhanced punishments as a tool to 
strong-arm federal defendants into pleading guilty or 
to punish those who exercise their right to a trial. 
 
C. The Sentencing Reform Movement Brings About a 
DOJ Policy That Defeats the Purpose of 21 U.S.C. § 
851 
 
1. The Sentencing Reform Act of 1984 and the An-
ti–Drug Abuse Act of 1986 
 

In 1984, Congress passed the Sentencing Reform 
Act to address, inter alia, the unwarranted sentencing 
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disparities that characterized the indeterminate sen-
tencing regime at the time. The statute created the 
Sentencing Commission and instructed it to create 
sentencing guidelines to cabin the discretion of sen-
tencing judges.FN38 
 

The Commission's mandate was to promulgate 
guidelines that would become effective on November 
1, 1987. On June 19, 1986, while the Commission was 
creating the first Guidelines Manual, University of 
Maryland basketball star Len Bias died of a drug 
overdose. Congress promptly enacted the ADAA, 
which established the two-tiered scheme of mandatory 
minimum and enhanced maximum sentences de-
scribed above. A single prior conviction for a felony 
drug offense doubled those mandatory minimums and 
two such prior convictions converted the ten-year 
mandatory minimum into a mandatory life sentence. 
 

*6 Neither the Sentencing Reform Act of 1984 
nor the ADAA disturbed 21 U.S.C. § 851. Thus, 
Congress created the power to double drug offense 
mandatory minimums, and to convert some of them 
into life sentences, against the backdrop described 
above. Specifically, those recidivist enhancements 
were not to be automatically imposed on every drug 
trafficking defendant with a qualifying prior convic-
tion. Rather, federal prosecutors were supposed to 
continue to exercise the discretion they asked for and 
received in § 851 to cull from the large number of 
defendants who have prior drug convictions the ones 
who truly deserve those extra-harsh punishments. 
Indeed, the new recidivist enhancements were much 
more severe than the ones in place prior to 1970, 
which themselves were so harsh that DOJ successfully 
asked Congress to eliminate automatic applicability in 
the name of fairness and just sentencing. By leaving § 
851 intact and applicable to the enhancement of its 
newly-minted mandatory minimums, Congress en-
sured that those enhancements would only be trig-
gered after careful consideration of the relevant facts 
about the offense and the defendant. 
 

2. The Return to Automatic Recidivist Enhancements 
through DOJ Policy 
 
a. The Most Serious Readily Provable Offense' Di-
rective 
 

The newly created Guidelines took sentencing 
power from judges and placed it in the hands of 
prosecutors. Prosecutors found themselves in a posi-
tion where they could influence sentencing outcomes 
through their charging decisions and plea bargaining. 
DOJ welcomed the Sentencing Guidelines, which 
prescribed sentences that were much more severe than 
those previously imposed, and it was sensitive to the 
Commission's concern that differences in the exercise 
of prosecutorial discretion might result in sentencing 
disparities of the sort the Commission was created to 
eliminate. In their seminal book on the federal sen-
tencing reform movement, Professor Kate Stith and 
Judge José A. Cabranes describe the results as fol-
lows: 
 

In the wake of the Guidelines, and in response to the 
Commission's clear concern that the Guidelines 
would be undermined by rampant charge and fact 
bargaining, the Department of Justice abandoned its 
traditional, hands-off approach toward routine plea 
bargaining by federal prosecutors in the field. In 
1989, federal prosecutors received a new set of in-
structions on the subject from the Department of 
Justice in Washington. The “Thornburgh Memo-
randum,” as it came to be known (after the Attorney 
General who issued it), announced strict limitations 
on the discretion exercised by individual federal 
prosecutors in charging and plea bargaining, and 
provided for monitoring and enforcement of these 
limitations. The key instruction on charge bargain-
ing states: 

 
[A] federal prosecutor should initially charge the 
most serious, readily provable offense or offenses 
consistent with the defendant's conduct. 
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... The Thornburgh Memorandum thus imposed on 
prosecutors essentially the same standards that the 
Commission had sought to impose on judges and 
probation officers.... FN39 

 
b. The Extension of that Directive to Prior Felony 
Informations 

*7 Implementing the direction to charge “the 
most serious readily provable offense” was clear 
enough when it came to bringing criminal charges, but 
in 1992 a member of the Sentencing Guidelines 
Subcommittee of the Attorney General's Advisory 
Committee observed that the “Thornburgh Memo” 
was ambiguous when it came to the filing of prior 
felony informations.FN40 As the chair of the subcom-
mittee put it, “a factor which could make an enormous 
difference in a defendant's sentence was not effec-
tively covered in the Thornburgh Memo.” FN41 
 

The subcommittee therefore debated whether the 
“most serious readily provable offense” policy re-
quired the filing of a prior felony information.FN42 A 
prior felony information doesn't constitute an addi-
tional “offense,” but rather elevates the sentence for an 
already-pending one. Nevertheless, because the goal 
of the Sentencing Reform Act was “to ensure uni-
formity of sentences,” the subcommittee felt that prior 
felony informations introduced an undesirable poten-
tial for disparities.FN43 It therefore recommended to the 
Attorney General that the policy be clarified to require 
the filing of prior felony informations.FN44 Adopting 
that recommendation, DOJ issued a policy requiring 
the filing of a prior felony information whenever the 
prior conviction is provable.FN45 That policy has re-
mained unchanged since 1992.FN46 
 
3. The 2003 Ashcroft Policy 

In 2003, Congress reacted to what it perceived as 
excessive sentencing leniency by clamping down on 
everyone—judges, the Commission, and even 
DOJ—in the PROTECT Act.FN47 In response, Attor-

ney General John Ashcroft adopted a policy (the 
“Ashcroft Policy”) that further cemented the use of 
prior felony informations in a way that was flatly 
contrary to the essential purpose of § 851. In a mem-
orandum issued to all federal prosecutors on Sep-
tember 22, 2003, the Attorney General once again 
directed them “to charge and to pursue the most se-
rious, readily provable offense,” which was defined as 
the offense generating the “most substantial sen-
tence.” FN48 The memorandum also specifically ad-
dressed prior felony informations, “strongly encour-
ag[ing]” their use since they always increase a sen-
tence.FN49 Prosecutors were directed to file them in all 
instances unless there was some “good faith doubt, for 
legal or evidentiary reasons, as to the Government's 
ability readily to prove” the underlying facts.FN50 And 
of course prior convictions are virtually always readily 
provable. 
 

Finally, the Ashcroft Policy not only legitimized 
the abusive use of prior felony informations to coerce 
guilty pleas, it virtually directed it. The memorandum 
expressly acknowledged that a prior felony infor-
mation produces “in many cases” a statutory sentence 
harsher than the applicable guidelines range. FN51 In 
those circumstances, prosecutors were permitted by 
the policy to “forego the filing” of the prior felony 
information in a written plea agreement to give a de-
fendant an “incentive to plead guilty.” FN52 
 
4. The 2010 Holder Policy 

*8 The Ashcroft Policy was superseded by a May 
19, 2010 memorandum circulated to all federal pros-
ecutors by Attorney General Holder (“2010 Holder 
Policy”).FN53 The memorandum reiterated the 
“long-standing” principle that prosecutors should 
charge the most serious offense available, but added 
that they should also make individualized assessments 
as to whether such charges are appropriate.FN54 Except 
to say “the decision whether to seek a statutory sen-
tencing enhancement should be guided by these same 
principles,” the memorandum did not address prior 
felony informations.FN55 And the memorandum left 
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intact the provisions in the United States Attorney's 
Manual that direct the filing of prior felony infor-
mations and authorize their use as leverage to avoid 
trials.FN56 
 

The 2010 Holder Policy explicitly stated that 
“[c]harges should not be filed simply to exert leverage 
to induce a plea,” but the cases discussed in the next 
section reveal the hollow nature of that admoni-
tion.FN57 With the apparent exception of a small 
number of districts in which prosecutors exercise no 
discretion at all FN58 (that is, they either never file prior 
felony informations or they always do), prosecutors 
use their authority precisely as they have been in-
structed and trained to use it for more than two dec-
ades. As a result, a prosecutorial tool that should be 
used only against the worst of the worst drug traf-
ficking defendants has instead become a tool to pre-
vent all recidivist drug trafficking defendants from 
exercising their Sixth Amendment right to trial by 
jury. 
 
D. How the Government Abuses its Power to File 
Prior Felony Informations 

My focus here is on the use of enhanced manda-
tory minimums, that is, the use of prior felony infor-
mations to enhance the standard mandatory minimums 
(which themselves enhance off-the-rack federal drug 
trafficking sentences) in order to procure guilty pleas 
and to punish defendants who refuse to plead guilty. 
This focus on the government's abuse of prior felony 
informations should not obscure the fact that it rou-
tinely uses the standard mandatory minimums for the 
same purposes.FN59 The threat of a standard mandatory 
minimum sentence prevents many more defendants 
from ever going to trial, a serious problem that I don't 
intend to minimize here.FN60 But they are small pota-
toes compared to what happens when prior felony 
informations, or the threat of them, enter the picture. 
 
1. Using Prior Felony Informations to Coerce Guilty 
Pleas—Lulzim Kupa 

Because there is no judicial check on the en-

hanced mandatory minimums prosecutors can inject 
into a case, they can put enormous pressure on de-
fendants to plead guilty. In many cases only a daring 
risk-taker can withstand that pressure. Most people 
buckle under it, and Luzlim Kupa is a perfect example. 
 

Kupa was 36 years old when I sentenced him on 
August 9, 2013. He was born in Staten Island to par-
ents who had recently come to the United States from 
Albania. In 1999 and again in 2007 Kupa was con-
victed of conspiring to distribute marijuana. When he 
emerged from prison in 2010 after the second convic-
tion, he engaged in drug trafficking again, leading to 
this case. Kupa was charged with a 10–life count 
based on the fact that more than five kilograms of 
cocaine were involved in the offense. 
 

*9 On March 5, 2013 the government sent Kupa a 
proposed plea agreement. FN61 Despite Kupa's prior 
marijuana convictions and several other convictions as 
well—he has a serious criminal history—the agree-
ment promised a withdrawal of the 10–life count and a 
recommendation to the Court of a sentence within the 
range of 110–137 months if Kupa would plead guilty. 
Assuming good time credits, a sentence at the bottom 
end of the recommended range would result in Kupa 
serving about seven years and ten months in prison. 
FN62 The email that conveyed the proposed plea 
agreement stipulated that the offer would expire the 
next day. 
 

Kupa did not accept the agreement and the case 
appeared to be headed toward the previous-
ly-scheduled April 22, 2013 trial. However, the gov-
ernment wasn't finished encouraging him to plead 
guilty. On March 15, 2013 it filed a prior felony in-
formation providing notice of the two marijuana con-
victions. Just like that, a defendant for whom the 
government, only ten days earlier, was willing to 
recommend an effective sentence of less than eight 
years was looking at life in prison without the possi-
bility of parole. 
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Standing alone, the prior felony information was 

hardly an inducement to plead guilty. If the judge must 
sentence a defendant to life in prison upon conviction, 
there's not much reason for him to plead guilty. But the 
government quickly followed the filing of the prior 
felony information with another proposed plea 
agreement, which was conveyed to Kupa's lawyer on 
April 4, 2013. That proposal offered to withdraw both 
the 10–year mandatory minimum and the prior felony 
information that had turned that mandatory minimum 
into a mandatory life count if Kupa would plead 
guilty. It also manipulated the Guidelines range esti-
mate to raise the recommended range to 130–162 
months. FN63 A sentence at the bottom of that range 
amounts to an effective sentence of about nine years 
and four months .FN64 
 

So the plea agreement proposed on April 4, 2013 
did two things. First, it punished Kupa for not ac-
cepting the previous agreement by providing for a 
sentencing recommendation that, if accepted, would 
give him another year and a half or so in prison. But it 
also gave him some dramatic relief. For the preceding 
19 days Kupa was facing mandatory life in prison if he 
was found guilty, and the proposed plea agreement 
offered an escape from that daunting prospect—as 
long as he agreed to plead guilty. 
 

Kupa was given a single day to accept that 
agreement as well, and he didn't act quickly enough. 
With the trial fast approaching, the government for-
warded yet another proposed plea agreement on April 
9, 2013. Once again, the “estimated” Guidelines range 
and corresponding recommendation were ratcheted 
slightly upwards; this time Kupa lost the third “ac-
ceptance of responsibility” level that the government 
had added to his previous agreement.FN65 The upshot: 
the agreement provided for a recommended range of 
140–175 months, an effective prison term of 10 
years.FN66 
 

*10 So Kupa found himself in a difficult position 
as his trial approached. Looming in the background 
was the reality that if he went to trial and the jury 
convicted him, the law would require that he die in 
prison. And with each passing day the sentence the 
government was willing to recommend was creeping 
upward. If I were to sentence at the bottom end of the 
government's recommended range in the final pro-
posed plea agreement, the five-week delay from 
March 5 to April 9, 2013 had already cost Kupa over 
two years in prison. 
 

On April 10, 2013 Kupa finally caved and entered 
a plea of guilty. He told me at the time that he wanted 
to eliminate the potential downside of life in prison by 
pleading guilty.FN67 Also, referring to the steady in-
creases in the sentences recommended in the last three 
proposed plea agreements, he said, “I want to plead 
guilty, your Honor, before things get worse.” FN68 The 
voluntariness of a defendant's plea of guilty is an 
interesting issue when the cost of going to trial is three 
or more decades in prison. Nevertheless, I found 
Kupa's plea to be voluntary and accepted it. 
 

The 140–175 month range was jointly recom-
mended by the parties. For various reasons I have 
elaborated upon elsewhere, negotiated agreements 
like Kupa's are essentially sentence bargains.FN69 I saw 
no reason not to accept the bargain between the gov-
ernment and Kupa. Kupa will complete his 11–year 
sentence, taking into account good time, when he is 
about 45 years of age. FN70 Assuming he lives to the 
age of 75, his trial penalty would have been 30 years in 
prison if he had proceeded to trial and the jury had 
found him guilty. 
 

When it became clear to me on April 10, 2013, 
that Lulzim Kupa's plea of guilty had been coerced by 
the threat of a mandatory life term if he insisted on 
going to trial, I informed the Assistant United States 
Attorneys (“AUSAs”) on the case of my belief that the 
United States Attorney had agreed to refrain from 
using prior felony informations to coerce pleas after 
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the office's longstanding practice of doing so was 
brought to her attention in 2010. In response, the 
AUSAs wrote a letter stating as follows: 
 

[t]he Office's decision as to whether to file a prior 
felony information is based on an individualized 
assessment of numerous facts, including, but not 
limited to, the seriousness of the defendant's crimes, 
the defendant's role in those crimes, the duration of 
the crimes, whether the defendant used or threat-
ened communities and society as a whole. The de-
cision as to whether to file a prior felony infor-
mation is the subject of careful review and approval 
by the Office's supervisors and executive leader-
ship.FN71 

 
That sounds nice, but actions speak louder than 

words. Whatever the result of the “individualized 
assessment” with regard to Kupa, he was indisputably 
stuck with a prior felony information—and a life 
sentence—only if he went to trial, and he was indis-
putably not stuck with it only if he pled guilty. Despite 
the government's patter, there was only one individu-
alized consideration that mattered in his case, and it 
was flat-out dispositive: Was Kupa insisting on a trial 
or not? If he was, he would have to pay for a nonvio-
lent drug offense with a mandatory life sentence, a 
sentence no one could reasonably argue was justified. 
 

*11 In defending its use of the prior felony in-
formation, the AUSAs' letter went on to identify the 
results of the individualized assessment in Kupa's 
case: He had a lengthy criminal history, and much of 
the conduct underlying his prior convictions occurred 
while Kupa was serving terms of supervised release. 
Those facts supposedly triggered the filing of the prior 
felony information. FN72 But even though the gov-
ernment knew those facts a year earlier, it did not file a 
prior felony information until he refused to plead 
guilty a few weeks before trial. And even though Kupa 
still had that criminal history when he showed up for 
sentencing, by then the prior felony information had 
been withdrawn. Why? Because he buckled under its 

pressure and agreed to forgo a trial. That's all that 
mattered when it came to the prior felony information. 
The government's letter claiming that something else 
was going on revealed an uncharacteristic lack of 
candor. The silver lining to the dissembling is that it 
suggests an understanding by the prosecutors in this 
district that the use to which the prior felony infor-
mation was put in Kupa's case is not a proper one. 
 

Not all prosecutors have that understanding. 
Many believe that using harsh mandatory minimums 
to strongarm guilty pleas is their birthright. In last 
month's hearing before the Senate Judiciary Commit-
tee, the Executive Director of the National District 
Attorneys Association testified as follows: 
 

While federal mandatory minimum sentences 
sometimes result in outcomes that seem harsh, the 
vast majority of those cases are the result of a de-
fendant that rejected plea negotiations [and] went to 
trial.... FN73 

 
Though the power to file a prior felony infor-

mation eventually produced the intended effect of 
squeezing Kupa into pleading guilty, it took longer in 
his case than in most cases. Indeed, one of the many 
problems associated with tracking the use of prior 
felony informations is defendants often plead guilty in 
response to the threat that one will be filed, producing 
an outcome that is very much the result of this pros-
ecutorial power without any record of its use. FN74 The 
Federal Defender for both the Southern and Eastern 
Districts of New York has described how it works as 
follows: “If the client has a prior qualifying convic-
tion, and is considering trial or a motion, the prose-
cutors will threaten to file a ‘prior felony information’ 
that will double the mandatory minimum. Few clients 
have the stomach to push back against those threats 
(which are not idle).” FN75 
 

Still, not all defendants buckle when prosecutors 
threaten to punish them for going to trial by filing 
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prior felony informations. Some actually insist on 
their constitutional rights. In those circumstances, 
prosecutors believe they have little choice but to go 
ahead and file the prior felony informations. “Plea 
bargaining is what academics call a ‘repeat-play’ 
game; the same lawyers negotiate pleas again and 
again. A prosecutor who becomes known as a push-
over will be taken advantage of, not once but many 
times.” FN76 That can't be allowed to happen, so those 
who call the prosecutors on their threat have to pay. 
Otherwise, as an Assistant United States Attorney in 
the District of Massachusetts has explained it, “you 
lose some credibility going forward.” FN77 As de-
scribed below, the costs of maintaining prosecutorial 
credibility can be jarring. 
 
2. Using Prior Felony Informations to Punish Those 
Who Refuse to Plead Guilty—Tyquan Midyett 

*12 Tyquan Midyett turned 26 years old during 
the period he participated in user-quantity sales of 
crack in the Marcy Houses here in Brooklyn. Midyett's 
life story is all too familiar—broken home, foster care, 
high school dropout, and a long history of substance 
abuse. He began using marijuana at age 14, and 
smoked four “blunts” a day until he was arrested in 
December 2007.FN78 
 

Early in the case, the prosecutor sent Midyett a 
proposed plea agreement setting forth the govern-
ment's version of the advisory Guidelines range. FN79 
Taking into account Midyett's minor role in the of-
fense, the 100:1 cocaine to crack ratio then in effect, 
and Midyett's prior conviction in state court for 
criminal sale of a controlled substance, the plea 
agreement stated his range would be 78–97 months in 
prison if he pled guilty. However, as the prosecutor 
pointed out in the cover letter to the proposed plea 
agreement, Midyett had been charged with a 10–life 
count, so even if he pled guilty the best he could do at 
sentencing was a ten-year prison term. The prosecutor 
offered to recommend that sentence to the court. 
 

The offer to recommend a sentence almost three 

and a half years above the lower end of a Guidelines 
range computed under the much-maligned 100:1 re-
gime didn't give Midyett much of an incentive to plead 
guilty. As the case approached trial, the prosecutor 
needed to make a plea of guilty more attractive to him. 
So he told Midyett's counsel that if Midyett didn't 
plead guilty by a specified date, the government would 
file a prior felony information, which would double 
the mandatory minimum to 20 years. 
 

But Midyett still wanted to put the government to 
its proof. So that's what he did, and the government 
followed through with its threat by filing the prior 
felony information. The trial happened, Midyett was 
found guilty, and in June of 2010 another judge in this 
district sentenced him to the mandatory 20–year 
prison term. 
 

Here's the recap on Midyett: He started out as one 
of the defendants that Lanny Breuer, the Chief of 
DOJ's Criminal Division, spoke of when he told 
Congress in April 2009 that crack sentences are fun-
damentally unfair and racially discriminatory.FN80 
According to DOJ itself, Midyett should have been 
sentenced on par with a similar offender who traf-
ficked in powder cocaine. That would have reduced 
the estimated range in Midyett's plea agreement to 
46–57 months. But the United States Attorney made 
any sentence below ten years legally impossible by 
bringing a 10–life count, conferring kingpin status on 
Midyett despite the government's own assertion in the 
proposed plea agreement that he played only a minor 
role in the crime.FN81 So the first charging decision 
added more than five years to what would have been a 
fair sentence even according to DOJ. Then, after 
Midyett had the audacity to exercise his right to trial, 
the second charging decision—the filing of a prior 
felony information—cost him an additional ten years. 
Twenty years in prison for a street-level dealer who 
committed a low-level drug offense involving what 
the sentencing judge found to be less than four ounces 
of crack.FN82 
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3. The Abuse of the Power to File Prior Felony In-
formations is Widespread and Longstanding 

*13 As mentioned above, it's difficult to gather 
data about the use of prior felony informations. Be-
cause a prosecutor's oral threat to file one is often 
sufficient to prod a defendant into pleading guilty, 
there is usually no record of its role in the case.FN83 
Still, there is plenty of documentary evidence that the 
use of prior felony informations to coerce pleas and 
inflict trial penalties is widespread, in this district and 
elsewhere. It shows that there are different ways to use 
them as sledgehammers. One is to withhold the filing 
of a prior information and threaten to file it if the 
guilty plea isn't forthcoming.FN84 Another is to just file 
one ahead of time and then, as the case gets close to 
trial, condition a promise to withdraw it on the de-
fendant pleading guilty. The government's handling of 
three of Kupa's co-defendants showcased this latter 
technique.FN85 
 

The use of prior felony informations to coerce 
guilty pleas is common around the country. The Sen-
tencing Commission's 2011 report to Congress on 
mandatory minimums revealed that the vast majority 
of both prosecutors and defense attorneys reported 
that filing notices under § 851 was part of plea nego-
tiations. The Commission visited thirteen districts, 
conducting interviews with defense attorneys and 
prosecutors.FN86 The prosecutors in nine of those dis-
tricts admitted that they “delayed filing the [§ 851] 
notice while engaging in plea negotiations;” in 
“many” of those districts, defense attorneys described 
the delay as a “threat” to “coerce” a plea.FN87 
 

As mentioned above, the use of prior felony in-
formations is often invisible, but on occasion it is 
captured by a document in a case. Sometimes the court 
of appeals will make reference to it in an opinion.FN88 
Sometimes there will be reference to it in a brief on 
appeal FN89 or in a letter to the district court.FN90 
Sometimes the proposed plea agreements themselves 
make the quid pro quo explicit, although those 
agreements are usually not on file with the court.FN91 

More recently, the Supreme Court cases that extended 
the Sixth Amendment right to the effective assistance 
of counsel into the plea bargaining stage of a case FN92 
have caused prosecutors to make a record of the fact 
that the defendant turned down a chance to avoid the 
doubling of the mandatory minimum by insisting on a 
trial.FN93 
 

In addition to being widespread, the use of prior 
felony informations to coerce pleas of guilty is 
longstanding. A prominent member of the academy 
who once served as a federal prosecutor in the 
Southern District of New York described his office's 
practice of using the power to file a prior felony in-
formation as a “sledgehammer” to coerce guilty pleas 
as follows: 
 

As a federal prosecutor in the U.S. Attorney's Office 
for the Southern District of New York, I learned and 
implemented the unwritten policy that ... we were 
never to file prior felony informations against de-
fendants who timely pleaded guilty but were always 
to file these informations several weeks before trial. 
As I understood it, this policy applied even when a 
defendant pleaded guilty to certain counts of an in-
dictment (such as base offenses), so long as the 
defendant was insisting on a trial on one or more 
counts (such as enhanced offenses) that were sub-
ject to prior felony informations. 

 
*14 ... 

 
One could ask, if prosecutors have such powers 
under current law, why do they not use them to ex-
tract as much prison time as possible out of de-
fendants? Why is the gulf between trial and plea 
numbers so vast? ... The answer is that the prior 
felony information is a sledgehammer, not a scalpel. 
The amount of time involved is so large and pack-
aged in such discrete chunks (ten years, twenty 
years, or life) that it cannot be parceled out.... Thus, 
the prior felony information is a powerful deterrent 
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to trial but cannot be used more subtly to influence 
the terms of the plea.FN94 

 
Similarly, another former prosecutor in that of-

fice, who later became a sentencing judge in that dis-
trict and now sits on the Court of Appeals for the 
Second Circuit, wrote about the first sentence he im-
posed as follows: 

I shouldn't keep you in suspense any longer about 
the actual sentence. Of course, there is only the most 
modest suspense anyway for those readers familiar 
with federal sentencing. The amount of cocaine at-
tributable to Eddie exceeds five hundred grams, and 
so he is subject to a mandatory minimum sentence 
of five years (and a maximum of forty, well beyond 
his life expectancy). As a prior narcotics offender, 
moreover, if the government chooses to file a prior 
felony information, the mandatory minimum is 
doubled to ten years.... The only suspense is 
whether the government chose to file the infor-
mation, but experienced practitioners will be in little 
doubt about the answer. Perhaps if Eddie had pled 
guilty, the prosecutor might have been willing to 
forego the filing in order to secure a certain con-
viction. But Eddie went to trial. Enough said: no 
mercy.FN95 

 
E. Judicial Reaction to the Abuse of Prior Felony 
Informations 

Judicial frustration with the use of prior felony 
informations is as widespread and as longstanding as 
the practice itself. In United States v. Doutre, a prior 
felony information was filed early in the case.FN96 The 
underlying convictions were based on the distribution 
of $50 worth of drugs (giving rise to a conviction in 
Massachusetts state court) and the simple possession 
of drugs (giving rise to a New Hampshire conviction 
that nonetheless qualified as a “felony drug offense” 
under § 851).FN97 On several occasions, including on 
the morning of jury selection, the prosecutor offered 
Doutre a plea bargain that, if accepted, would have 
resulted in a withdrawal of the prior felony infor-
mation and a 14–year prison term.FN98 But as set forth 

in footnote 77, once Doutre exercised his right to trial, 
the prosecutor felt he had to follow through on his 
threat to file the prior felony information. After all, his 
credibility was on the line. 
 

Still, the sentencing judge tried to find a middle 
ground: maybe the government might settle for just 
one bump-up, i.e., the 20–year mandatory minimum, 
rather than insisting on mandatory life. “I worry be-
cause I think that the U.S. Attorney's office has a huge 
amount of discretion in charging 851s,” she said.FN99 
She then asked the AUSA, “You want to stick with the 
two 851 s?” FN100 When the AUSA answered in the 
affirmative, the judge sentenced Doutre to life in 
prison, as the statute required.FN101 As she did so, she 
summed up the problem with giving prosecutors the 
authority to mandate draconian sentences: “I used to 
be a state court judge, and I've imposed a life sentence 
six times, and it was for a murder each time. I've never 
imposed before a life sentence for a drug offense.... I 
worry that this is an unjust sentence. Life is what 
happens when you murder someone.” FN102 Doutre, 
who is 32 years old, is presently serving life at the 
United States Penitentiary in Lewisburg, Pennsylva-
nia.FN103 
 

*15 Prosecutors don't just use prior felony in-
formations to try to fend off trials. A case from earlier 
this year in the Eastern District of Missouri illustrates 
that even after that fails, they sometimes use them to 
try to fend off appeals. Dennis Capps is a 39–year old 
methamphetamine addict. Eleven years before his 
involvement in the case that resulted in his sentencing 
on January 22, 2013, Capps pled guilty to trafficking 
in “an amount of drugs that you can hold in your 
hand.” FN104 After that case, Capps rebounded, be-
coming what the sentencing judge described as a 
“model prisoner on probation” who “showed the 
ability to conquer his substance abuse for a lengthy 
period.” FN105 But he relapsed, as substance abusers 
often do, and that led to his involvement in the events 
giving rise to a 10–life methamphetamine charge.FN106 
Unfortunately for Capps, his old guilty plea covered 
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two separate charges based on events that occurred a 
month apart. Each one independently constituted a 
“prior drug felony” for the purposes of § 851. 
 

Since Capps put the government to its proof at 
trial, he had to pay with more than just a 10–life count. 
A prior felony information was filed, converting a 
case in which the harsh guidelines for methampheta-
mine offenses FN107 recommended a sentence of 
235–293 months into a mandatory life sentence. FN108 
The sentencing judge expressed her frustration as 
follows: 
 

I have troubled over this case for quite some time. It 
is a difficult matter. It is difficult to impose a sen-
tence of life with respect to an individual as young 
as you.FN109 It is difficult to impose a sentence of life 
with respect to somebody who is impacted by sub-
stance abuse, somebody who has developed an ad-
diction. It is difficult to impose a sentence of life 
with respect to an individual who was a model 
prisoner on probation and showed the ability to 
conquer his substance abuse for a lengthy peri-
od—for a number of years. It is very difficult. Were 
I a member of Congress I would not vote to impose 
this mandatory minimum sentence. It is not the 
judgment that I would make. I don't think that a 
mandatory minimum sentence of life here makes a 
whole lot of sense.... I think it is an unwise judgment 
on Congress' part.... FN110 

 
The government's desire to bargain over dec-

ades-long chunks of Capps's life did not end when he 
refused to plead guilty. No doubt recognizing the 
injustice of its cruel insistence that Capps die in 
prison, the government decided to cut him some slack 
on the day of sentencing. But naturally it had to get 
something in return or it would look foolish, so on that 
day the prosecutor proposed a deal: if Capps would 
walk away from his appeal, the government would 
agree to a sentence bargain of 25 years. Capps turned 
it down, stating, “I don't feel like the 25 years is worth 
giving up all my appeal right.... It's still 25 years.” 

FN111 The early returns suggest that Capps bet wrong: 
the Eighth Circuit affirmed his conviction and sen-
tence on June 11, 2013.FN112 
 

*16 Assuming Capps lives to be 75 years old and 
that the sentencing court would have sentenced him at 
the bottom of the Guidelines range if he pled guilty, it 
cost him about 25 years in prison to go to trial.FN113 
Assuming the same life expectancy, it cost him about 
16 years in prison to pursue his short-lived appeal.FN114 
 

Even the truly egregious miscarriages of justice 
are too numerous to catalog here, but a few more 
examples may help to place the duration and depth of 
the problem in clearer relief. 
 

Kenneth Harvey came along quite early in the era 
of excessive severity. He was 24 years old in 1989, 
when he committed the crack cocaine offense that 
resulted in a 10–life charge in the Western District of 
Missouri. He had two priors that qualified as felony 
drug convictions even though, as his sentencing judge 
put it, they “were not deemed serious enough to merit 
imprisonment and appear to be only technically within 
the statutory punishment plan.” FN115 He went to trial 
and lost, and because the government filed a prior 
felony information listing both convictions, Harvey 
got life for selling drugs with a wholesale value of less 
than $10,000.FN116 
 

The sentencing judge noted that bank robbers 
with much more serious records generally served less 
than ten years in prison, and that the consequences of 
prior felony informations were “troubl[ing]” and were 
likely not “fully understood or intended by Congress 
in cases of this nature.” FN117 In light of that, and of 
Harvey's “immaturity of judgment,” the sentencing 
judge imposed the mandatory life sentence but ex-
plicitly recommended executive clemency after 15 
years, a recommendation the Eighth Circuit, in an 
opinion by the highly-regarded Judge Richard Arnold, 
endorsed.FN118 
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The clemency recommendation turned out to be 

cold comfort to Harvey. The moribund clemency 
process is not the safety valve it used to be.FN119 Today 
Kenneth Harvey is 48, well past the point when he 
should have received clemency, and his request for it 
has been denied.FN120 He is more than 20 years into his 
life sentence for a low-level, nonviolent drug traf-
ficking crime. 
 

Melissa Ross's boyfriend got arrested for con-
spiring to distribute cocaine and crack. After his arrest, 
she assisted by housing fugitives, collecting money, 
and distributing drugs, leading to a 10–life conspiracy 
charge against Ross. Right off the bat, the govern-
ment, “recognizing that [Ross] was a minor participant 
in [the] conspiracy,” offered to withdraw the 10–life 
count if she would plead guilty to misprision of a 
felony and serve a three-year prison sentence.FN121 She 
refused, and as the sentencing judge described it, the 
prosecutor “vindictively filed the § 851 enhancement 
because [Ross] asserted her constitutional right to trial 
by jury.” FN122 As a result, the drug dealer's girl-
friend—the federal courts' paradigmatic minor play-
er—is now doing 20 years instead of the three the 
government initially proposed. Consider these words 
of frustration expressed by the sentencing judge just 
this past summer: 
 

*17 Prosecutorial discretion is a bedrock of the 
American criminal justice system. It takes on even 
greater importance when Congress limits judicial 
discretion through statutory minimum sentences. 
The § 851 enhancement should be used to protect 
the public from those defendants with a serious 
history of felony drug offenses, not as a cudgel to 
force minor participants like [Ross] to accept a 
plea.FN123 

 
Harvey and Ross are bookends in a way; at the 

time of the Eighth Circuit's Harvey opinion the era of 
severity was in its infancy, whereas the quoted lan-

guage in Ross was written just three months ago. In 
between are countless similar examples, and the same 
thread of judicial frustration runs through all of them. 
And as tempting as it is to make the point by focusing 
on the many mandatory life and mandatory 20–year 
sentences, the truth is that tangible injustices that 
should shame us all frequently happen on a smaller 
scale, which unfortunately makes them easier to 
overlook. In United States v. Wahl, for example, the 
prior felony information had the relatively minor ef-
fect of doubling the five-year mandatory mi ni 
mum.FN124 In an era where so many sentences are 
decades too long and too often require nonviolent drug 
trafficking defendants to die in prison, a measly five 
more years for a drug trafficker on his second con-
viction may seem from the outside like a minor 
problem or no problem at all. But in reality it is a huge 
problem. Judging is removed, prosecutors become 
sentencers, drug addicts are warehoused instead of 
treated,FN125 prisons swell beyond their capacities,FN126 
enormous unnecessary costs are incurred,FN127 futures 
and families and communities are ruined.FN128 
 

The sentencing judge in Wahl touched most of 
those bases in a single case. Upon imposing the 
ten-year sentence required by the prosecutor's filing of 
a prior felony information, he stated as follows: 
 

I have no discretion here. Whether that's good pol-
icy or bad is ... something that I wish Congress 
would address. 

 
When it comes to these charging decisions, in many 
cases a line prosecutor ... has more authority than I 
do because he's the one that charges these offenses 
and that drives these mandatory minimums and I'm 
just a figurehead up here. I'm just a rubber stamp. 
I'm not sure why they pay me as much as they do to 
engage in this fiasco because I can't imagine if you 
got 20 educated people in a room and looked at this 
situation that one out of 20 would give this young 
man 10 years in prison.... I don't think it's fair or 
appropriate.... So I wish somebody would talk about 
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changing the law.... I think the last figures I read, 
over 55 percent of all federal inmates are there on 
drug related charges. The vast majority of these 
people are not violent. They're not engaged in 
high-level trafficking. They're people who have 
addiction problems.... [T]o the extent that we're 
spending fortunes now warehousing people like Mr. 
Wahl for growing marijuana plants is patently ri-
diculous in my view, but I am not Congress.FN129 

 
*18 On rare occasions judges do something about 

the coercive use of prior felony informations. In 
United States v. Jones, the defendant was arrested 
after “a controlled buy on April 8, 2008 of over 100 
grams of crack cocaine.” FN130 Her involvement in the 
offense, according to the government, was “minimal.” 
FN131 Jones had an eight-year-old conviction in state 
court for possession of a controlled substance, which 
qualified as a “felony drug offense” under § 851.FN132 
At the outset the government was tough as nails, and it 
looked grim for Jones. The prosecutor had charged a 
10–life count based on the amount of crack involved 
in the offense, and had informed Jones by letter that 
she could avoid the filing of a prior felony information 
and the resulting 20–year mandatory minimum only if 
“she agreed to (1) submit to pretrial detention and not 
seek pretrial release at any time; (2) decline to litigate 
the case in any way or bring any motion to compel 
discovery, suppress evidence, or dismiss the indict-
ment; and (3) plead guilty.” FN133 Six days later the 
prosecutor further demanded that Jones make a co-
operation proffer.FN134 Jones failed to meet all of those 
demands, and the prosecutor filed the prior felony 
information on April 17, 2009.FN135 
 

Jones moved to strike the prior felony information 
on due process grounds, contending that it amounted 
to prosecutorial vindictiveness in violation of due 
process.FN136 The government argued that Borden-
kircher v. Hayes authorized its conduct.FN137 The 
judge agreed, rejecting the vindictiveness claim, but 
she nonetheless held that the government's “ultimatum 
required that the defendant forfeit the procedural 

rights that the [Supreme] Court characterized as inte-
gral to our criminal justice system,” and therefore 
violated due process.FN138 It accordingly granted the 
motion to strike the prior felony information.FN139 
 

What a difference a judge makes: Once the judge 
removed the prior felony information from the picture, 
the same prosecutor who tried to saddle Jones with a 
mandatory 20–year sentence asked the court to sen-
tence her to probation. FN140 
 

If it seems heavy-handed and abusive to use the 
threat of a 20–year prison term to try to coerce a de-
fendant who deserves probation to refrain from asking 
for bail, to forfeit all of her pretrial rights, to plead 
guilty, and to cooperate, that's because it is. That a 
federal prosecutor would do so openly and apparently 
shamelessly has everything to do with the history 
described above. Indeed, that history is critical to an 
understanding of how Jones's prosecutor actually 
believed he was doing her a favor: 
 

[The AUSA]: I mean, the government's goal here, as 
is plain from the papers, was to obtain Ms. Jones' 
cooperation. And I made clear to [defense counsel] 
from the beginning that ... if she was not prepared to 
cooperate that we would file the 851 Information. 

 
... 

 
There is no constitutional impermissibility about 
[filing the prior felony information in response to 
the defendant's refusal to cooperate and her insist-
ence on a trial] because the Government could have 
done it at the beginning, instead [we] made the de-
cision to try and give the defendant an even bigger 
break [i.e., by allowing her to cooperate].FN141 

 
*19 In other words, when an AUSA has been 

trained to believe that prior felony informations are to 
be automatically filed, anything short of automatic 
filing strikes that AUSA as an act of benevolence. 
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In United States v. Taliaferro, the sentencing 

judge called the government out on its heavyhanded 
tactics.FN142 Taliaferro was another familiar, sad sto-
ry—a history of family abuse; poor educational op-
portunities; early motherhood; and a series of arrests 
and convictions for misdemeanors and a felony drug 
conviction at the age of 18.FN143 At the age of 31 she 
was charged with a 10–life count based on a crack 
sale. During the almost two-year period of detention 
pending trial, she was “a model inmate,” who “worked 
diligently” and “completed [a] difficult and valuable 
behavioral drug treatment program ..., as well as vo-
cational programs, anger management programs and 
parenting programs.” FN144 
 

The government tried to leverage its power to 
mandate a 20–year sentence (by filing a prior felony 
information) into a 15–year sentence bargain under 
Rule 11(c)(1)(C) of the Federal Rules of Criminal 
Procedure. Taliaferro reluctantly agreed, as the case 
against her was apparently quite strong. The judge 
discussed with her lawyer the reality of the situation: 
 

THE COURT: Well, your discomfort arises with the 
fact the prosecutor is sentencing. 

 
DEFENSE: I'm sorry? 

 
THE COURT: Your discomfort arises from the fact 
that it is the prosecutor who is sentencing. 

 
DEFENSE: I'm not sure I get your point. 

 
THE COURT: You either do 20 or you do 15. 

 
DEFENSE: Right. 

 
THE COURT: It's not me who is sentencing.FN145 

 
The judge asked the prosecutor what would 

happen if he rejected the 15–year sentence bargain. 
The prosecutor answered that the government would 
withdraw the plea offer, as it is entitled to do under 
Rule 11, and file the prior felony information, thereby 
mandating a 20–year sentence if Taliaferro were 
convicted at trial. The judge, determined to do justice, 
rejected the 15–year plea bargain and, over the gov-
ernment's objection, simply imposed the 10–year 
mandatory minimum Taliaferro was originally 
charged with.FN146 
 
F. The Damage Caused by the Government's Use of 
Prior Felony Informations 

We like it when defendants admit their guilt. It 
spares the government and the courts the high cost of 
trials. And even putting cost-effectiveness aside, an 
admission of guilt is the first step on the road back to a 
law-abiding, productive life. So one might ask: what's 
wrong with a statutory regime that is very effective in 
getting drug trafficking defendants to plead guilty? 
Actually, there's a lot wrong with it. 
 

First, it results in the imposition of excessive 
sentences. No one can reasonably argue that Tyquan 
Midyett's or Melissa Ross's 20–year prison term was 
fair. No one can reasonably argue that Charles Doutre, 
Dennis Capps, or Kenneth Harvey deserved life in 
prison. No one, not even the government, wanted 
those defendants to receive their sentences. The only 
reason prior felony informations were used against 
them was because the government unsuccessfully 
tried to coerce them to plead guilty.FN147 And because 
other defendants have to know that the government 
isn't kidding when it threatens to use prior felony 
informations against those who have the audacity to 
go to trial, they became examples. Their sentences 
may be a natural result of the way prosecutors rou-
tinely deploy prior felony informations, and as dis-
cussed above there are numerous others just like them 
warehoused in our prisons.FN148 But the fact that they 
are business as usual doesn't alter the fact that these 
sentences should instill shame in all of us. If Midyett 
had instead been prosecuted in the state court across 
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the street from our courthouse, he would certainly 
have avoided a 20–year prison term and might have 
avoided a conviction altogether.FN149 Instead, to bor-
row the words of the Attorney General, Midyett's 
“claim to a future has been taken from” him at enor-
mous expense to him, his family and the public.FN150 
 

*20 Second, the greater the trial penalty in any 
plea bargaining situation, the greater the risk that 
innocent people will plead guilty. If Kupa had gone to 
trial and lost, his trial penalty would have been the rest 
of his life beyond age 45, which is when he will get out 
of prison based on the sentence I imposed. When 
guilty plea discounts are that dramatic and that certain, 
some innocent people will plead guilty.FN151 I have 
written elsewhere that there are features of our federal 
system that ameliorate the “innocence problem” cre-
ated by plea bargaining,FN152 but that problem exists, 
and it is no doubt most acute in the class of cases 
created by the government's use of prior felony in-
formations. 
 

Third, even if the government's use of prior fel-
ony informations accomplished nothing other than the 
inducement of guilty pleas from actually guilty peo-
ple, it would still be an undesirable outcome. Trials 
have become rare events in our system. In 1980, 81 % 
of federal convictions were the product of guilty pleas. 
FN153 Now that number is 97%.FN154 
 

An excessively high rate of guilty pleas is un-
healthy for our justice system. It reduces transparency 
and for that reason alone diminishes the quality of 
justice.FN155 The sentencing outcomes after defendants 
are convicted at trial ought to be the benchmarks for 
sentencing outcomes in cases where the defendant has 
pled guilty. But when almost everyone pleads guilty, 
the norm is not what happens after trial but rather the 
sentences resulting from the plea agreements them-
selves.FN156 
 

In addition, when only 3% of sentenced defend-

ants have gone to trial, it is no longer an efficient use 
of a prosecutor's time to prepare her case for trial prior 
to indictment. If all you'll ever need is the probable 
cause necessary to indict, there's not much incentive to 
develop more than probable cause. FN157 Since plea 
agreements are generally conditioned on prompt 
guilty pleas, no motion practice, and minimal Rule 16 
disclosure, many cases receive only the scrutiny the 
grand jury process affords. It's important to bear in 
mind just how shallow that scrutiny is. 
 

Grand juries are frequently blamed for not being 
much of a check on federal prosecutors' ability to 
bring criminal charges, but that's not the fault of grand 
jurors themselves. Our system permits indictments to 
be returned based on an ex parte presentation con-
sisting entirely of inadmissible evidence. FN158 Even 
evidence the prosecutor knows will be suppressed if 
motion practice occurs post-indictment is permitted in 
the grand jury.FN159 The prosecutor may properly 
withhold from the grand jury evidence that proves the 
target's innocence of the crime under investiga-
tion.FN160 Mere probable cause, not proof beyond a 
reasonable doubt, suffices, and a bare majority of the 
grand jurors, not unanimity, gets the job done.FN161 
Given these features of our grand jury process, it's 
hard to blame the members of the grand jury for not 
living up to the idealized notion of a group of citizens 
acting as a buffer between an overreaching prosecutor 
and the people. 
 

*21 The case law that shaped the role of the grand 
jury reflects a commitment to keeping grand jury 
proceedings secret and free of litigation and also a 
firm belief that any resulting errors in the screening 
function of that body will be corrected at trial. In ex-
plaining for the Court in Calandra why evidence 
seized in violation of the Fourth Amendment may 
properly be used in the grand jury, Justice Powell 
found comfort in the belief that 
 

[t]he incentive to disregard the requirement of the 
Fourth Amendment solely to obtain an indictment 
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from a grand jury is substantially negated by the 
inadmissibility of the illegally seized evidence in a 
subsequent criminal prosecution of the search vic-
tim. For the most part, a prosecutor would be un-
likely to request an indictment where a conviction 
could not be obtained. FN162 

 
And in refusing to impose an obligation on 

prosecutors to present substantial exculpatory evi-
dence to the grand jury, the Court in Williams rea-
soned that such an obligation would convert an accu-
satory process into an adjudicative one. It adopted 
Blackstone's approach that “ ‘the finding of an in-
dictment is only in the nature of an enquiry or accu-
sation, which is afterwards to be tried and deter-
mined.’ “ FN163 
 

The notion that defects in the grand jury's 
screening function will come out in the wash at trial is 
sound only if a meaningful percentage of cases go to 
trial. But when prosecutors can threaten defendants 
with outlandish and unjust sentences if they go to trial, 
we get what we have today—a trial rate so tiny that we 
can no longer be confident that the adversary process 
will correct the charging errors that the grand jury 
process tolerates. 
 

The problem is not limited to the absence of ad-
versarial challenges to indicted cases. Prosecutors 
will pay exquisite attention to the details of a case only 
during trial preparation. Preparing a case for trial is 
extremely labor-intensive for them and the agents 
working with them—indeed, that's why prosecutors 
use the powers Congress and the Sentencing Com-
mission gave them to avoid trials. When preparing for 
trial, they actually debrief all the witnesses, find more 
witnesses, subpoena additional documentary evi-
dence, and go back over all the evidence they already 
had. The results significantly enhance both the quan-
tity and quality of the information that was available at 
the time of indictment. That can strengthen the case 
and even suggest the appropriateness of additional and 
more serious charges and even additional defendants. 

But it can also have the opposite effect, unearthing 
facts that call the charges into question or warrant 
leniency even if the charges are sound. 
 

I don't mean to suggest that because criminal tri-
als are disappearing federal prosecutors are running 
wild, obtaining indictments based on illegally seized 
evidence and withholding exculpatory material from 
grand juries. I have no reason to believe they act in 
anything other than good faith in their grand jury 
presentations. But in a world where 97% of sentenced 
defendants plead guilty pursuant to agreements that 
require such pleas to occur before the prosecutor 
prepares the case for trial, the sharpened focus on the 
offense and the defendant that results from such trial 
preparation rarely occurs. The thin presentation 
needed for indictment is hardly ever subjected to 
closer scrutiny by prosecutors, defense counsel, 
judges or juries. The entire system loses an edge, and I 
have no doubt that the quality of justice in our court-
houses has suffered as a result. 
 
G. The 2013 Holder Policy 

*22 Two months ago, in an address to the 
American Bar Association, Attorney General Holder 
announced DOJ's new policy (the “2013 Holder pol-
icy”) regarding mandatory minimums and prior felony 
informations.FN164 He acknowledged how “coldly 
efficient” we've become at incarcerating people, and 
that almost half of the bloated federal prison popula-
tion—which has grown exponentially since Congress 
enacted those mandatory minimums—is “serving time 
for drug-related crimes, and many have substance 
abuse disorders.” FN165 
 

In a time where the institutions responsible for 
sentencing policy function the way they are supposed 
to, there would be no need to wait for prosecutors to 
put an end to their own cruel, ineffective and need-
lessly expensive practices. But our country is in a 
different time right now, and once again Attorney 
General Holder is leading the way toward needed 
change. 
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The new policy specifically addresses both the 

initial decision to charge mandatory minimums and 
the separate decision to file a prior felony information. 
 
1. Structuring the Discretion to File Mandatory 
Minimums 

Attorney General Holder told the ABA as fol-
lows: 
 

I have today mandated a modification of the Justice 
Department's charging policies so that certain 
low-level, nonviolent drug offenders who have no 
ties to large-scale organizations, gangs, or cartels 
will no longer be charged with offenses that impose 
draconian mandatory minimum sentences. They 
now will be charged with offenses for which the 
accompanying sentences are better suited to their 
individual conduct, rather than excessive prison 
terms more appropriate for violent criminals or drug 
kingpins. By reserving the most severe penalties for 
serious, high-level, or violent drug traffickers, we 
can better promote public safety, deterrence, and 
rehabilitation—while making our expenditures 
smarter and more productive.FN166 

 
As for the policy itself, it states as follows: 

 
[I]n cases involving the applicability of Title 21 
mandatory minimum sentences based on drug type 
and quantity, prosecutors should decline to charge 
the quantity necessary to trigger a mandatory 
minimum sentence if the defendant meets each of 
the following criteria: 

 
• The defendant's relevant conduct does not in-

volve the use of violence, the possession of a weapon, 
the trafficking of drugs to or with minors, or the death 
or serious bodily injury of any person; 
 

• The defendant is not an organizer, leader, 
manager or supervisor of others within a criminal 

organization; 
 

• The defendant does not have significant ties to 
large-scale drug trafficking organizations, gangs, or 
cartels; and 
 

• The defendant does not have a significant 
criminal history. A significant criminal history will 
normally be evidenced by three or more criminal 
history points but may involve fewer or greater de-
pending on the nature of any prior convictions.FN167 
 

Since my focus here is on the filing of prior felony 
informations, not the initial decision to bring manda-
tory minimum charges, my principal concerns about 
this aspect of the new DOJ policy are set forth briefly 
in the margin. FN168 But notwithstanding those con-
cerns, the new policy is promising. Tone matters a lot, 
and the nation's top law enforcement officer has said 
out loud what everyone has known for too long: The 
drug trafficking sentences that we've been dishing out 
regularly for more than 20 years are unjust, counter-
productive, fiscally irresponsible and racially dis-
criminatory. FN169 There's wiggle room in the 2013 
Holder Policy, as there is in every policy statement 
issued by Main Justice, and AUSAs looking to un-
dermine its intended effect will find ways to do so. But 
if it is implemented in the same spirit in which it was 
promulgated, fewer nonviolent low-level drug traf-
fickers will be charged with onerous mandatory 
minimums Congress explicitly meant only for their 
bosses.FN170 
 

*23 On the other hand, to the extent it addresses 
the filing of prior felony informations, the 2013 
Holder Policy is not promising at all. 
 
2. The Decision to File a Prior Felony Infor-
mation—the Defects in the New Policy and the Need 
for Repairs 

Under the 2013 Holder Policy, “[p]rosecutors 
should decline to file an information pursuant to 21 
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U.S.C. § 851 unless the defendant is involved in 
conduct that makes the case appropriate for severe 
sanctions.” FN171 When determining whether an en-
hancement is appropriate, prosecutors are to consider 
the following factors: 
 

• Whether the defendant was an organizer, leader, 
manager, or supervisor of others within a criminal 
organization; 

 
• Whether the defendant was involved in the use or 
threat of use of violence in connection with the of-
fense; 

 
• The nature of the defendant's criminal history, in-
cluding any prior history of violent conduct or re-
cent prior convictions for serious offenses; 

 
• Whether the defendant has significant ties to 
large-scale drug trafficking organizations, gangs or 
cartels; 

 
• Whether the filing would create a gross sentencing 
disparity with equally or more culpable 
co-defendants; and 

 
• Other case-specific aggravating or mitigating 
factors.FN172 

 
The first defect in this policy is the starting point 

is wrong. One of the pernicious effects of DOJ's prior 
felony informations policies since 1992 is that they 
created an attitude that prior felony informations are 
presumptively to be filed whenever a defendant has 
prior drug felony convictions. The new policy's de-
scription of the decision it purports to con-
trol—whether prosecutors “should decline to file” a 
prior felony information—perpetuates that error. In-
deed, despite its criticism of DOJ's use of prior felony 
informations, the recent Young case buys into that 
mindset by repeatedly characterizing decisions not to 
file them as a “waiver” or an option the prosecutor has 

“waived.” FN173 
 

It is inconsistent with the history and purpose of § 
851 to say the prosecutor's mission is to make a deci-
sion about whether to decline to file a prior felony 
information. DOJ itself lobbied for and received, in 
the 1970 legislation described earlier, a different mis-
sion: to carefully choose from the pool of defendants 
eligible for recidivist enhancements the hardened 
professional drug traffickers who should face those 
especially harsh mandatory punishments. The job is to 
select the deserving few, not to include all eligible 
defendants absent an affirmative decision to decline. 
 

Second, even if the approach were correct, the 
factors set forth in the 2013 Holder Policy do nothing 
to help isolate the most culpable, professional, and 
hardcore of the recidivist drug trafficking defendants 
from the large pool of recidivist drug traffickers. In-
stead, an AUSA can easily conclude that any one of 
the factors that will typically result in a mandatory 
minimum charge (aggravating role, use or threat of 
violence, ties to an enterprise, and significant criminal 
history) will also justify the filing of a prior felony 
information, as will an unspecified array of “[o]ther 
case-specific aggravating ... factors.” An AUSA who 
wishes to threaten to file or to actually file a prior 
felony information against someone facing a 5–40 
count or a 10–life count will always find comfort in 
the new policy. And experience has taught us that 
when prosecutors are free to invoke these enhanced 
mandatory punishments whenever they want to, they 
use them for the purposes discussed above, which 
have nothing to do with enhanced culpability and 
everything to do with punishing the exercise of con-
stitutional rights. 
 

*24 There's nothing wrong with the 2013 Holder 
Policy that the Attorney General can't fix. For starters, 
I respectfully suggest that DOJ affirmatively repudiate 
the 1992 decision to include prior felony informations 
among “the most serious, readily provable offenses” 
that federal prosecutors must presumptively bring in 
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every case. The whole point of enacting § 851 was to 
establish, at DOJ's insistence, the exact opposite ap-
proach: automatic applicability was repealed, and 
recidivist enhancements were to be invoked only after 
DOJ has selected the subset of drug trafficking re-
cidivists that truly deserve them. 
 

Second, DOJ should explicitly prohibit the use of 
prior felony informations to coerce defendants into 
pleading guilty or to punish those who refuse to do so, 
and it should enforce the prohibition. No matter how 
entrenched that practice is, and how inured we've all 
become to it, it isn't right. It forces too many people to 
waive their right to a trial, and it exacts a price for 
going to trial that no one should have to pay. Is it ever 
appropriate to use the power to file a prior felony 
information in plea negotiations? No, for the simple 
reason that there is no check on the prosecutor's cho-
sen sentencing strategy if one is actually filed.FN174 
 

Is there any appropriate use for a prior felony 
information? Yes: When an AUSA, guided by factors 
that focus on enhanced culpability, not on the exercise 
of constitutional rights, identifies a defendant to be 
among the especially culpable subset of professional 
narcotics traffickers whose crimes and criminal pasts 
make them deserving of the prior felony information 
sledgehammer. Just as certain mitigating factors must 
be present before a defendant may avoid a mandatory 
minimum, there ought to be a list of aggravating fac-
tors that must all be present before a prior felony in-
formation may be filed.FN175 
 

In Bordenkircher v. Hayes, the Supreme Court 
stated as follows: “There is no doubt that the breadth 
of discretion that our country's legal system vests in 
prosecuting attorneys carries with it the potential for 
both individual and institutional abuse.” FN176 If any-
thing, both the breadth of prosecutorial discretion and 
the potential for its abuse have been magnified in the 
35 years since that 5–4 decision. A footnote to that 
statement further observed that “[t]his potential has 
led to many recommendations that the prosecutor's 

discretion should be controlled by means of either 
internal or external guidelines.” FN177 This is just such 
a recommendation. As it currently stands, the DOJ 
policy does nothing to control a prosecutor's discretion 
to file a prior felony information. Every factor that 
would cause a line prosecutor to level a mandatory 
minimum charge to begin with is endorsed by the new 
policy as a reason to file a prior felony information as 
well. Prosecutors will continue regarding the filing of 
prior felony informations as automatic. They will 
continue to use them abusively, that is, they will con-
dition the withholding of the excessive mandatory 
sentences they trigger only if the defendant forfeits his 
right to trial by jury (and, in some cases, also agrees to 
cooperate). They will insist on their use as sledge-
hammers against the ever-dwindling few who have the 
temerity to ask for the trial the Constitution guaran-
tees. 
 

*25 Finally, there is an obvious need to provide 
relief to the many current federal inmates who fell 
victim over the years to the abusive practices dis-
cussed here. The Attorney General has properly em-
phasized the need “to usher in a new approach,” one 
that “ensure[s] that incarceration is used to punish, 
deter and rehabilitate—not merely to warehouse and 
forget.” FN178 Part of that approach must be to revisit 
those who until now have been warehoused and for-
gotten. Nowhere is it written that the life sentences of 
Charles Doutre, Dennis Capps, and the many others 
like them are irrevocable, or that Tyquan Midyett or 
Melissa Ross must necessarily serve all 20 years of 
their equally indefensible sentences. The Attorney 
General can right those wrongs and the many others 
like them if he has the will to do so and if the conduct 
of those inmates since they were sentenced suggests it 
is appropriate. The United States Attorneys around the 
country have the power to go back into courtrooms 
and to request sentencing judges (or other judges in 
the same districts if those judges are no longer serv-
ing) to vacate sentences that were mandated by prior 
felony informations and amounted to miscarriages of 
justice. Any claim that such a request can only be 
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made if there's a defect in the underlying proceedings 
would be just an excuse. The underlying defect is the 
abuse of prosecutorial power that produced the sen-
tences in the first place. The individuals serving those 
bonecrushing sentences will certainly not object to a 
request for remedial relief, and if the judges choose to 
vacate and resentence on the joint request of the par-
ties, justice will have been served. If they don't, 
nothing will have been lost except the judge's oppor-
tunity to correct an injustice.FN179 
 

I mention the foregoing because the paradigmatic 
avenue for relief of the sort we need—executive 
clemency—has been essentially blocked for years. 
The Attorney General's leadership can also extend to 
helping to reinvigorate executive clemency. Given the 
extremely high costs of incarceration and the proven 
efficacy of alternatives to incarceration in reducing 
recidivism rates, it is important to focus on clemency 
as another form of needed sentencing reform. There is 
good reason to believe that the benefits of a robust 
clemency process can outweigh the costs, political and 
otherwise, of any erroneous decisions, particularly if 
the recommendations for clemency are the result of a 
process that includes all the relevant stakeholders.FN180 
 
G. Conclusion 

I sentenced Lulzim Kupa to a 132–month term of 
imprisonment for a variety of reasons. The most im-
portant by far was because I could, that is, I was not 
required to impose a sentence of life in prison for his 
nonviolent drug trafficking offense. And the only 
reason for that is Kupa buckled under the enormous 
pressure that looming sentence placed on him. The 
prior felony information ushered that 800–pound 
gorilla into the case at the eleventh hour and it took the 
case over. Once it was filed, everything that followed 
was done with all eyes on the draconian sentence that 
a jury's verdict of guilty would require me to impose. 
It snuffed out an imminent trial at which Kupa wanted 
to do what our Constitution and Bill of Rights guar-
antee him: hold the government to its burden of 
proving him guilty beyond a reasonable doubt. And 

indeed the desire to snuff out that trial was reason the 
sole reason the prosecutor filed it. 
 

*26 Throughout, I have assumed that both the 
drug offense mandatory minimums and the onerous 
enhancements triggered by prior felony informations 
are here to stay, at least in some form. After all, as a 
circuit judge wrote in 2009, “[t] he Judicial Confer-
ence of the United States for almost 20 years, and the 
Sentencing Commission for almost 10 years, have 
pleaded with the judiciary committees of Congress to 
do something about the serious injustices that these 
long, mandatory minimum sentences impose—to no 
avail.” FN181 I have also assumed the constitutionality 
of using prior felony informations as bludgeons in 
federal prosecutors' efforts to get defendants to plead 
guilty. But arguing that it is not illegal for prosecutors 
to use prior felony informations to produce the guilty 
pleas and sentences described above is no way to 
defend such a wayward policy. Attorney General 
Holder's admirable leadership toward sentencing re-
form should lead him to refocus his attention on prior 
felony informations. If DOJ cannot exercise its power 
to invoke recidivist enhancements in drug trafficking 
cases less destructively and less brutally, it doesn't 
deserve to have the power at all. 
 

FN1. Memorandum from Eric H. Holder, Jr., 
Att'y Gen. of the United States, to U.S. Att'ys 
and Assistant U.S. Att'ys for the Criminal 
Div. re: Department Policy on Charging 
Mandatory Minimum Sentences and Recidi-
vist Enhancements in Certain Drug Cases 
(Aug. 12, 2013), available at http:// big. as-
sets.huffingtonpost.com/HolderMandatoryM
inimumsMemo.pdf (last visited Oct. 9, 2013) 
[hereinafter 2013 Holder Policy]; see also 
Eric H. Holder, Jr., Att'y Gen. of the United 
States, Remarks at the Congressional Black 
Caucus Foundation Criminal Justice Issues 
Forum (Sept. 19, 2013), available at 
http://www.justice.gov/iso/opa/ag/speeches/
2013/ ag–speech–1309191.html (last visited 
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Oct. 9, 2013); Eric H. Holder, Jr., Att'y Gen. 
of the United States, Remarks at the Annual 
Meeting of the ABA's House of Delegates 
(Aug. 12, 2013), available at http:// 
www.justice.gov/iso/ 
opa/ag/speeches/2013/ag–speech–130812.ht
ml (last visited Oct. 9, 2013). 

 
FN2. See Restoring Fairness to Federal 
Sentencing: Addressing the Crack–Powder 
Disparity: Hearing Before the S. Comm. on 
the Judiciary Subcomm. on Crime and 
Drugs, 111 th Cong. 4–6 (2009) (statement 
of Lanny A. Breuer, Assistant Att'y Gen., 
Criminal Div., U.S. Dep't of Justice). The 
following year Congress passed the Fair 
Sentencing Act of 2010 § 2(a), Pub.L. No. 
111–220, 124 Stat. 2372 (codified as 
amended in scattered sections of 21 U.S.C.), 
which reduced the ratio to 18:1, and the 
United States Sentencing Commission 
amended the Guidelines ranges proportion-
ately, U.S. SENTENCING GUIDELINES 
MANUAL app. C, Vol. III, amend. 748, 750 
(2011). 

 
FN3. See Holder, Remarks at the Annual 
Meeting of the ABA's House of Delegates, 
supra note 1 (“[M]y colleagues and I are 
taking steps to identify and share best prac-
tices for enhancing the use of diversion pro-
grams—such as drug treatment and commu-
nity service initiatives—that can serve as 
effective alternatives to incarceration. Our 
U.S. Attorneys are leading the way in this 
regard—working alongside the judiciary to 
meet safety imperatives while avoiding in-
carceration in certain cases.”); see also 
United States v. Leitch, Nos. 11–CR–609, 
11–CR–457, 11–CR–39, 2013 WL 753445, 
at *11–12 (E.D.N.Y. Feb. 28, 2013). 

 
FN4. The Smarter Sentencing Act, S. 1040, 

113th Cong. (2013), introduced on July 31, 
2013 by Senators Dick Durbin, Mike Lee, 
and Patrick Leahy, would, inter alia, (1) en-
large so-called “safety valve” relief from the 
drug offense mandatory minimums, 18 
U.S.C. § 3553(f), to include defendants with 
up to three criminal history points; (2) make 
the changes to crack sentences in the Fair 
Sentencing Act of 2010 retroactive; (3) re-
duce the ten-year mandatory minimum dis-
cussed below and in United States v. Dos-
sie, 851 F.Supp.2d 478 (E.D.N.Y.2012), to 
five years; (4) reduce the corresponding 
five-year mandatory minimum to two years; 
and (5) direct the Sentencing Commission to 
make appropriate matching reductions in the 
Guidelines. On March 20, 2013 Senators 
Rand Paul and Patrick Leahy introduced the 
Justice Safety Valve Act of 2013, S. 691, 
113th Cong. (2013), which would extend 
“safety valve” relief to all federal crimes 
subject to mandatory minimum penalties. 

 
FN5. The decision by the Department of 
Justice (“DOJ”) to restrict the use of man-
datory minimum penalties to the kinds of 
cases for which Congress enacted them 
places in clear relief the compelling need for 
the Commission to delink the Guidelines 
ranges for drug trafficking offenses from 
those mandatory minimums. See United 
States v. Diaz, No. 11–cr–821, 2013 WL 
322243 (E.D.N.Y. Jan.28, 2013). The 
Commission recently made consideration of 
that delinkage one of its top priorities. See 
Press Release, U.S. SENTENCING 
COMM'N, U.S. Sentencing Commission 
Selects Policy Priorities for the 2013–2014 
Guidelines Amendment Cycle: Continued 
Work on Mandatory Minimum Penalties, 
Review of Drug Guidelines on List of Prior-
ities (Aug. 15, 2013), available at 
http://www.ussc.gov/ Legislative_ 
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and_Public_Affai 
rs/Newsroom/Press_Releases/20130815_Pre
ss_ Release.pdf (last visited Oct. 9, 2013) 
(“The Commission also set out as an im-
portant new priority reviewing the sentencing 
guidelines applicable to drug offenses, in-
cluding consideration of changing the guide-
line levels based on drug quantities.”). At-
torney General Holder's new policy basically 
instructs federal prosecutors to consider 
whether sentences below the advisory ranges 
are appropriate until those ranges are de-
linked from the mandatory minimum penal-
ties. 2013 Holder Policy, supra note 1, at 3 
(“In cases where the properly calculated 
guideline range meets or exceeds the man-
datory minimum, prosecutors should con-
sider whether a below-guidelines sentence is 
sufficient to satisfy the purposes of sentenc-
ing as set forth in 18 U.S.C. § 3553(a).”). 

 
FN6. This memorandum focuses on drug 
trafficking cases, which constitute roughly 
93% of all federal drug cases. See U.S. 
SENTENCING COMM'N, 2012 
SOURCEBOOK OF FEDERAL SEN-
TENCING STATISTICS tbl. 3 (2012) 
[hereinafter 2012 SOURCEBOOK]. 

 
FN7. The phrase “prior felony information” 
is used here to describe the result of a pros-
ecutor's decision to file the information con-
templated by 21 U.S.C. § 851, which pro-
vides in relevant part as follows: 

 
(a) Information filed by United States At-
torney 

 
(1) No person who stands convicted of an 
offense under this part shall be sentenced 
to increased punishment by reason of one 
or more prior convictions, unless before 

trial, or before entry of a plea of guilty, the 
United States attorney files an information 
with the court (and serves a copy of such 
information on the person or counsel for 
the person) stating in writing the previous 
convictions to be relied upon.... 

 
The cases and literature sometimes use the 
phrase “851 enhancement” to describe the 
same thing. 

 
FN8. The number of defendants eligible for 
an 851 enhancement is large and growing. 
See UNITED STATES SENTENCING 
COMMISSION, MANDATORY MINI-
MUM PENALTIES IN THE FEDERAL 
CRIMINAL JUSTICE SYSTEM 255 (2011) 
[hereinafter “MANDATORY MINIMUM 
REPORT”] (noting that “in a majority of 
districts, at least one-quarter of all drug of-
fenders were eligible for enhancement under 
section 851. Specifically, in 62 of 94 districts 
(66.0%), the rates of drug offenders eligible 
for enhancement under section 851 were 
between 25 and 49 percent. In addition, in 29 
districts (30.8%), the rates of eligible drug 
offenders were between 50 and 74 percent. 
There were only three districts (3.2%) in 
which less than 25 percent of drug offenders 
were eligible for enhancement.”). The varia-
tion in the application of the enhancement is 
stark. See id. (noting that in eight districts, 
none of the drug defendants with prior drug 
felonies received the 851 enhancement, 
whereas in six districts, more than 75 percent 
of eligible defendants received the en-
hancement); see also United States v. Young, 
No. CR 12–4107–MW B, 2013 WL 
4399232, at *8–12 (N.D.Iowa Aug.16, 2013) 
(discussing the lack of uniformity in the ap-
plication of § 851 enhancements). 

 
FN9. As used in this memorandum, the term 
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“coerce” is not meant to suggest an over-
bearing of a defendant's free will, such that a 
resulting plea of guilty is involuntary in a 
legal sense. Rather, it is meant to suggest the 
use of prosecutorial power to invoke or 
threaten to invoke a mandatory sentencing 
provision that would result in a sentence that 
exceeds fair punishment for the case in order 
to procure a plea of guilty. The practice 
makes the risk of going to trial so great that 
rational defendants frequently have no choice 
but to voluntarily plead guilty. 

 
FN10. The mandatory minimums for drug 
offenses that Congress explicitly intended for 
kingpins and managers of drug opera-
tions—who make up a mere 7% of the fed-
eral caseload—went off the rails at birth. See 
Dossie, 851 F.Supp.2d at 485–89. In its haste 
to enact the Anti–Drug Abuse Act of 1986, 
Congress stipulated that the mandatory 
minimums would be triggered by drug type 
and quantity, rather than by role. See Diaz, 
2013 WL 322243, at * 4–5; Dossie, 851 
F.Supp.2d at 480–81. 

 
The Sentencing Commission's drug of-
fense Guidelines ranges were also born 
excessively severe because of the Com-
mission's ill-fated decision to discard its 
empirical data and simply link the ranges 
for every defendant to the drug types and 
quantities that triggered the mandatory 
minimums meant only for a few. See Diaz, 
2013 WL 322243, at * 5–6. 

 
Finally, the statutory presumption of a 
sentence other than incarceration for 
first-time offenders who have “not been 
convicted of a crime of violence or an 
otherwise serious offense,” 28 U.S.C. § 
994(j), was also snuffed out by the original 

Sentencing Commission, which made a 
categorical determination that every white 
collar offense, no matter how small in 
scope or effect, is comparable in serious-
ness to a violent crime. See Leitch, 2013 
WL 753445, at * 1. 

 
FN11. See, e.g., Mandatory Minimum Sen-
tences: Hearing Before the H. Comm. on the 
Judiciary Subcomm. on Crime, Terrorism 
and Homeland Security, 111th Cong. (2009) 
(statement of Judge Julie E. Carnes, Chair, 
Criminal Law Comm., Judicial Conference 
of the United States, available at http://judi 
ciary.house.gov/hearings/pdf/Carnes090714.
pdf (last visited Sept. 24, 2013) (explaining 
“why mandatory minimum statutes are sys-
temically flawed and will rarely avoid unde-
sirable outcomes”); Anthony M. Kennedy, 
Associate Justice, Supreme Court of the 
United States, Address at the ABA Annual 
Meeting (Aug. 9, 2003), at 4, available at 
http://www.reentry.net/ li-
brary/attachment.149465 (last visited Sept. 
24, 2013) (“I can accept neither the necessity 
nor the wisdom of federal mandatory mini-
mum sentences. In too many cases, manda-
tory minimum sentences are unwise and un-
just.”); see also Gerard E. Lynch, Sentencing 
Eddie, 91 J. CRIM. L. & CRIMINOLOGY 
547, 562 (2001); Myrna S. Raeder, Re-
thinking Sentencing and Correctional Policy 
for Nonviolent Drug Offenders, 14 CRIM. 
JUSTICE 1, 53 (1999); MICHAEL TONRY, 
SENTENCING MATTERS 135 (1996); 
(“Evaluated in terms of their stated substan-
tive objectives, mandatory penalties do not 
work. The record is clear from research in the 
1950s, the 1970s, the 1980s, and the 1990s 
that mandatory penalty laws shift power from 
judges to prosecutors, meet with widespread 
circumvention, produce dislocations in case 
processing, and too often result in imposition 
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of penalties that everyone involved believes 
to be unduly harsh.”); Stephen Schulhofer, 
Rethinking Mandatory Minimums, 28 
WAKE FOREST L.REV. 199 (1993). 

 
FN12. The Supreme Court's 5–4 decision in 
Bordenkircher v. Hayes, 434 U.S. 357, 98 
S.Ct. 663, 54 L.Ed.2d 604 (1978), held that 
the due process clause of the Fourteenth 
Amendment does not prohibit a prosecutor 
from carrying out a threat to re-indict a de-
fendant on a more serious charge if he de-
clines an offered plea bargain. See id. at 365 
(“We hold only that the course of conduct 
engaged in by the prosecutor in this case, 
which no more than openly presented the 
defendant with the unpleasant alternatives of 
forgoing trial or facing charges on which he 
was plainly subject to prosecution, did not 
violate the Due Process Clause of the Four-
teenth Amendment.”) (emphasis added). In 
that context a jury, which must pass on 
whether the added charge has been proved 
beyond a reasonable doubt, acts as a check on 
the prosecutor's decision to punish the de-
fendant for not pleading guilty. When the 
punishment takes the form of filing a prior 
felony information, there is no such check. 
The prosecutor unilaterally ratchets up the 
punishment, with no possibility that either a 
jury or a judge will act as a brake on that 
authority. And since the decision to signifi-
cantly increase the sentence is based solely 
on the defendant's exercise of his right to 
trial, the filing of a prior felony information 
is in tension with Bordenkircher's admoni-
tions that “[t]o punish a person because he 
has done what the law plainly allows him to 
do is a due process violation of the most basic 
sort,” and “for an agent of the State to pursue 
a course of action whose objective is to pe-
nalize a person's reliance on his legal rights is 
‘patently unconstitutional.’ “ Id. at 363 (ci-

tations omitted). 
 

FN13. Kennedy, supra note 11, at 6. 
 

FN14. Id. 
 

FN15. See Diaz, 2013 WL 322243, at * 4–5; 
Dossie, 851 F.Supp.2d 478, 479–80; United 
States v. Vasquez, No. 09–cr–259, 2010 WL 
1257359, at * 2–3 (E.D.N.Y. Mar.30, 2010). 

 
FN16. 21 U.S.C. § 841(b)(1)(B). 

 
FN17. The quantities for crack reflect the 
current thresholds. Before the Fair Sentenc-
ing Act of 2010, Pub.L. No. 111–220, § 2(a), 
was enacted, an offense involving only five 
grams of crack triggered the five-year man-
datorx mini mum and an offense involving 
50 grams of crack triggered the ten-year 
mandatory minimum 

 
FN18. 21 U.S.C. § 841(b)(1)(A). 

 
FN19. A defendant is subject to the manda-
tory minimum only if the charging instru-
ment puts him on formal notice of it by al-
leging the requisite type and quantity of drug 
and citing the relevant penalty provision. See, 
e.g., United States v. Thomas, 274 F.3d 655, 
663 (2d Cir.2001); United States v. Gonzalez, 
420 F.3d 111, 115, 130–31 (2d Cir.2005). 

 
FN20. Holder, Remarks at the Annual 
Meeting of the ABA's House of Delegates, 
supra note 1 (“I have today mandated a 
modification of the Justice Department's 
charging policies so that certain low-level, 
nonviolent drug offenders who have no ties 
to large-scale organizations, gangs, or cartels 
will no longer be charged with offenses that 
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impose draconian mandatory minimum sen-
tences. They now will be charged with of-
fenses for which the accompanying sentences 
are better suited to their individual conduct, 
rather than excessive prison terms more ap-
propriate for violent criminals or drug king-
pins. By reserving the most severe penalties 
for serious, high-level, or violent drug traf-
fickers, we can better promote public safety, 
deterrence, and rehabilitation—while mak-
ing our expenditures smarter and more pro-
ductive.”). 

 
FN21. 21 U.S.C. § 841(b)(1)(A)-(B). 

 
FN22. 21 U.S.C. § 841(b)(1)(A). 

 
FN23. 21 U.S.C. § 802(44) (a “felony drug 
offense” is any “offense that is punishable by 
imprisonment for more than one year under 
any law of the United States or of a State or 
foreign country that prohibits or restricts 
conduct relating to narcotic drugs, marihua-
na, anabolic steroids, or depressant or stim-
ulant substances”). 

 
FN24. See generally Young, 2013 WL 
4399232, at *3. By contrast, the Armed Ca-
reer Criminal Act (“ACCA”), 18 U.S.C. § 
924(e)(1), provides a fifteen-year mandatory 
minimum sentence for certain defendants 
only if the predicate offenses are either “se-
rious drug offenses” or “violent felonies.” To 
qualify as “a serious drug offense” under 
ACCA, the offense must call for “a maxi-
mum term of imprisonment of ten years or 
more.” 18 U.SC. § 924(e)(22)(A)(ii). 

 
FN25. See, e.g., 21 U.S.C. § 841(b)(1)(A) 
(“If any person commits such a violation af-
ter a prior conviction for a felony drug of-
fense has become final, such person shall be 

sentenced to a term of imprisonment which 
may not be less than 20 years and not more 
than life imprisonment ....”) (emphasis add-
ed). 

 
FN26. 21 U.S.C. § 851(a)(1) states that “[n]o 
person who stands convicted of an offense 
under this part shall be sentenced to in-
creased punishment by reason of one or more 
prior convictions, unless before trial, or be-
fore entry of a plea of guilty, the United 
States attorney files an information with the 
court (and serves a copy of such information 
on the person or counsel for the person) 
stating in writing the previous convictions to 
be relied upon.” As for the procedures, the 
government must first file an information 
“before trial, or before entry of a plea of 
guilty ... stating in writing the previous con-
victions to be relied upon.” 21 U.S.C. § 
851(a). Then, after conviction but before 
sentence, the court must ask the defendant 
“whether he affirms or denies that he has 
been previously convicted as alleged in the 
information.” Id. § 851(b). If the defendant 
affirms the facts as alleged, the court is ob-
ligated to impose the enhanced sentence. Id. 
§ 851(d)(1). However, if the defendant de-
nies “any allegation of the information of 
prior conviction, or claims that any convic-
tion alleged is invalid,” the defendant must 
file a written response laying out the basis for 
the challenge. The court then must hold an 
evidentiary hearing to resolve any dispute. 
The government bears the burden of proof 
beyond a reasonable doubt on any issue of 
fact. Id. However, if the defendant alleges 
that the prior conviction was obtained in vi-
olation of the federal constitution, the de-
fendant must first “set forth his claim, and the 
factual basis therefor, with particularity in his 
response to the information [and] ... shall 
have the burden of proof by a preponderance 
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of the evidence on any issue of fact raised by 
the response.” 21 U.S.C. § 851(c)(2). The 
defendant may not challenge the validity of a 
prior drug felony more than five years old. Id. 
§ 851(e). See generally United States v. Es-
pinal, 634 F.3d 655, 662–63 (2d Cir.2011). 

 
FN27. 26 U.S.C. § 2557(b)(7) (“Whenever it 
shall appear, after conviction and before or 
after sentence, that a person convicted of 
unlawfully selling, importing, or exporting, 
or conspiring unlawfully to sell, import, or 
export, any of the narcotics drugs enumer-
ated [herein] has previously been convicted 
of [a drug offense] in violation of the laws of 
the United States, it shall be the duty of the 
United States district attorney for the district 
in which such subsequent conviction was had 
to file an information alleging that the de-
fendant has previously been so convicted, 
and further alleging the number of convic-
tions ....”) (emphasis added). Section 2557 
was amended by the Boggs Act of 1951 to 
revise the procedure for filing prior felony 
informations, but Congress continued to 
mandate prosecutors to provide notice of all 
known prior drug felonies. 28 U.S.C. § 
2257(b). In 1954 § 2557 was renumbered as 
§ 7237. 

 
FN28. Boggs Act, Pub.L. No. 82–255, 65 
Stat. 767 (1951) (repealed 1970). See gener-
ally MANDATORY MINIMUM REPORT, 
supra note 8, at 22–23; FAMILIES 
AGAINST MANDATORY MINIMUMS, 
CORRECTING COURSE: LESSONS 
FROM THE 1970 REPEAL OF MANDA-
TORY MINIMUMS 7 (2008). 

 
FN29. 97 Cong. Rec. 8197, 8198 (1951) 
(statement of Harry J. Anslinger, Commis-
sioner of the Treasury Department's Federal 
Bureau of Narcotics (as quoted by Rep. 

Boggs)) (“There should be a minimum sen-
tence for the second offense.... [O]n the 
second offense, if there were a minimum 
sentence of 5 years without probation or pa-
role, I think it would just about dry up the 
traffic.”); see also Drug Abuse Control 
Amendments 1970, Part 2: Hearing on H.R. 
11701 and H.R. 13743 Before the Subcomm. 
on Pub. Health and Welfare of the H. Comm. 
on Interstate and Foreign Commerce, 91st 
Cong. (1970), H.R.Rep. No. 91–46, at 733 
(statement of Hon. Price Daniel, former U.S. 
Senator and Governor of Texas) (noting that 
prior to the Boggs Act of 1951 “there were 
many judges passing out [lenient] sentences 
even on second and subsequent offenses” and 
advocating for the House to retain minimum 
penalties for “professional [drug] peddlers” 
who commit repeat offenses). 

 
FN30. Narcotic Control Act of 1956 § 103, 
Pub.L. No. 84–728, 70 Stat. 567 (repealed 
1970); see generally CORRECTING 
COURSE, supra note 28, at 9. 

 
FN31. The severe penalties were imposed on 
all recidivist defendants, even those whose 
crimes were the result of a drug addiction. 
See, e.g., United States v. Ross, 464 F.2d 376, 
381 (2d Cir.1972) (sentenced a recidivist 
drug offender the government stipulated was 
a drug addict at the time of his arrest to the 
mandatory sentence of 10 years). In Simon v. 
United States, 269 F.Supp. 738, 741 
(E.D.La.1967), the court denied a collateral 
attack on a ten-year sentence imposed on a 
recidivist drug offender pursuant to 26 
U.S.C. § 7237(b). The prior drug felony was 
almost twenty years old and because the de-
fendant was an addict, he “was anxious to go 
to the hospital, [and] wanted to plead guilty 
as soon as possible.” When the court imposed 
the ten-year mandatory sentence, it noted “I 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L&ReferencePositionType=T&ReferencePosition=SP_fcf30000ea9c4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L&ReferencePositionType=T&ReferencePosition=SP_fcf30000ea9c4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L&ReferencePositionType=T&ReferencePosition=SP_fcf30000ea9c4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2024732150&ReferencePosition=662
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2024732150&ReferencePosition=662
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2024732150&ReferencePosition=662
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1972111226&ReferencePosition=381
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1972111226&ReferencePosition=381
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1972111226&ReferencePosition=381
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1967105542&ReferencePosition=741
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1967105542&ReferencePosition=741
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1967105542&ReferencePosition=741
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1967105542&ReferencePosition=741
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS7237&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS7237&FindType=L


  
 

Page 30 

--- F.Supp.2d ----, 2013 WL 5550419 (E.D.N.Y.) 
(Cite as: 2013 WL 5550419 (E.D.N.Y.)) 

am giving you the minimum. I can't give you 
anything else. I appreciate what you have 
told me, but I can't help it. I can't give you 
one minute less than 10 years.” Id. 

 
FN32. Drug Abuse Control Amendments 
1970, Part 1: Hearing on H.R. 11701 and 
H.R. 13743 Before the Subcomm. on Pub. 
Health and Welfare of the H. Comm. on In-
terstate and Foreign Commerce, 91 st Cong. 
(1970), H.R.Rep. No. 91–45, at 81 (statement 
of John N. Mitchell, Att'y Gen of the United 
States), available at 
www.justice.gov/ag/aghistory/mitchell/1970
/02–03–1970.pdf (last visited Sept. 11, 
2013). DOJ drafted the penalty portion of the 
bill ultimately enacted into law. See id. 

 
FN33. Beginning in 1968 the Bureau of 
Narcotics and Dangerous Drugs (“BNDD”) 
was a bureau within DOJ; it is the prede-
cessor of the modern Drug Enforcement 
Administration (“DEA”). 

 
FN34. H.R. REP. No. 91–45, supra note 32, 
at 81 (statement of John Ingersoll, Comm'r of 
BNDD). 

 
FN35. Narcotics Legislation: Hearing on S. 
Res. 48, S. 1895, S. 2590, and S. 2637 Before 
the Subcomm. to Investigate Juvenile De-
linquency of the S. Comm. on the Judiciary, 
91 st Cong., S. Doc. No. 521–3, at 681 
(1969); see also id. at 1–2 (Subcommittee 
Chairman Thomas J. Dodd noting that 
“thousands of ... people arrested for one drug 
offense or another are not hardened criminals 
leading lives of lawbreaking and violence.”). 
During the hearing, Chairman Dodd under-
scored his view that “[e]very second offender 
is not a hardened criminal or a professional 
criminal,” and noted the government has 

“plenty of machinery to get [the second of-
fender] if ... he is determined to be a profes-
sional.” Id. at 681. 

 
FN36. The legislation created § 848, which is 
also known as the “CCE” offense. It requires 
the government to prove, inter alia, that the 
defendant engaged in a series of continuing 
narcotics violations undertaken with five or 
more others with respect to whom the de-
fendant had a managerial role. (The 10–year 
mandatory minimum was later elevated to 20 
years). DOJ did not want Congress to repeal 
the Boggs Act's mandatory sentences; 
Commissioner Ingersoll urged it to retain 
mandatory minimums for second offenders 
selected by the government for such pun-
ishment. See Narcotics Legislation: Hearing 
on S. Res. 48, S. 1895, S. 2590, and S. 2637 
Before the Subcomm. to Investigate Juvenile 
Delinquency of the S. Comm. on the Judici-
ary, 91 st Cong. 679–681 (1969) (statement 
of Ingersoll) (“[W]hen a man or a defendant 
comes around for a second time for a hard 
narcotic sale[ ] or distribution offense, he is a 
professional engaged in this kind of activity 
... we then have to consider the welfare of 
society.”). 

 
FN37. See United States v. Noland, 495 F.2d 
529, 533 (5th Cir.1974) (“In keeping with 
this purpose, the new statutory scheme con-
templates prosecutorial discretion to seek 
enhancement.... [I]t is obvious that the pros-
ecutor is permitted to select which previous 
drug felony convictions the Government will 
rely upon. Both of these provisions of section 
851 demonstrate that it is up to the United 
States attorney to seek enhancement if sen-
tence is to be enhanced.”). 

 
FN38. See 28 U.S.C. § 991 et seq. 
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FN39. KATE STITH & JOSé A. 
CABRANES, FEAR OF JUDGING: SEN-
TENCING GUIDELINES IN THE FED-
ERAL COURTS 136 (1998) (emphasis 
added). 

 
FN40. Robert H. Edmunds, The Sentencing 
Guidelines Subcommittee of the Attorney 
General's Advisory Committee, 4 FED. 
SENT'G REP. 234 (1992) ( “many drug of-
fenses have enhanced penalties if the de-
fendants has one of more prior convictions ... 
[but] these enhanced penalties are not 
self-actuating.”). 

 
FN41. Id. at 234. 

 
FN42. Id. at 235. 

 
FN43. Id. 

 
FN44. Id. The issue divided the subcommit-
tee. See id. (noting that the person who 
“broached the issue did not fully agree with 
the consensus that emerged”). 

 
FN45. Memorandum from George J. Ter-
williger, III, Acting Deputy Att'y Gen. U.S. 
Dep't of Justice, to Holders of United States 
Attorneys' Manual Title 9 re: Indictment and 
Plea Procedures Under Guideline Sentenc-
ing, reprinted in 6 FED. SENT'G REP. 350 
(1994) (“[E]very prosecutor should regard 
the filing of an information under 21 U.S.C. 
Section 851 concerning prior convictions as 
equivalent to the filing of charges. Just as a 
prosecutor must file a readily provable 
charge, he or she must file an information 
under 21 U.S.C. Section 851 regarding prior 
convictions that are readily provable and that 
are known to the prosecutor prior to the be-

ginning of trial or entry of a plea.”) (empha-
sis added). 

 
FN46. The 2013 Holder Policy makes no 
change to the longstanding policy requiring 
AUSAs to consider recidivist enhancements 
part of the most serious, readily provable 
offense. The U.S. Attorneys' Manual con-
tinues to direct that prior felony informations 
remain mandatory. See United States Attor-
neys' Manual § 9–27.300 (Selecting Charg-
es—Charging Most Serious Offenses) 
(“Every prosecutor should regard the filing 
of an information under 21 U.S.C. § 851 
concerning prior convictions as equivalent to 
the filing of charges. Just as a prosecutor 
must file a readily provable charge, he or she 
must file an information under 21 U.S.C. § 
851 regarding prior convictions that are 
readily provable and that are known to the 
prosecutor prior to the beginning of trial or 
entry of plea.). 

 
FN47. See Diaz, 2013 WL 322243, at * 9 & 
nn. 75–76. 

 
FN48. See Memorandum from John Ash-
croft, Att'y Gen. of the United States, to All 
Federal Prosecutors, Department Policy 
Concerning Charging Criminal Offenses, 
Disposition of Charges, and Sentencing 
(Sept. 22, 2003), reprinted in 16 FED. 
SENT'G REP. 129, 130 (2003) [hereinafter 
Ashcroft Policy] (“The most serious offense 
or offenses are those that generate the most 
substantial sentence under the Sentencing 
Guidelines, unless a mandatory minimum 
sentence or count requiring a consecutive 
sentence would generate a longer sen-
tence.”). The Ashcroft Policy stated that the 
goals of the PROTECT Act “cannot be fully 
achieved without consistency on the part of 
federal prosecutors.” Id. at 129. 
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FN49. Id. 

 
FN50. Id. 

 
FN51. Id. at 131. 

 
FN52. Specifically, the Ashcroft Policy di-
rected: 

 
In many cases, however, the filing of such 
enhancements will mean that the statutory 
sentence exceeds the applicable Sentenc-
ing Guidelines range, thereby ensuring that 
the defendant will not receive any credit 
for acceptance of responsibility and will 
have no incentive to plead guilty. Requir-
ing the pursuit of such enhancements to 
trial in every case could therefore have a 
significant effect on the allocation of 
prosecutorial resources within a given 
district. Accordingly, an Assistant Attor-
ney General, United States Attorney, or 
designated supervisory attorney may au-
thorize a prosecutor to forego the filing of a 
statutory enhancement, but only in the 
context of a negotiated plea agreement.... 

 
Ashcroft Policy, supra note48, at 131. 

 
FN53. See Memorandum from Eric H. 
Holder, Jr., Att'y Gen. of the United States, to 
All Federal Prosecutors, Department Policy 
on Charging and Sentencing (May 19, 2010) 
[hereinafter 2010 Holder Policy], available 
at ht 
tp://www.justice.gov/oip/holder-memo-char
ging-sentencing.pdf (last visited Oct. 9, 
2013). 

 
FN54. Id. at 2. 

 
FN55. Id. 

 
FN56. Comment B of § 9–27.300 of the 
United States Attorneys' Manual provides as 
follows: 

 
Every prosecutor should regard the filing 
of an information under 21 U.S.C. § 851 
concerning prior convictions as equivalent 
to the filing of charges. Just as a prosecutor 
must file a readily provable charge, he or 
she must file an information under 21 
U.S.C. § 851 regarding prior convictions 
that are readily provable and that are 
known to the prosecutor prior to the be-
ginning of trial or entry of plea. The only 
exceptions to this requirement are where: 
(1) the failure to file or the dismissal of 
such pleadings would not affect the ap-
plicable guideline range from which the 
sentence may be imposed; or (2) in the 
context of a negotiated plea, the United 
States Attorney, the Chief Assistant United 
States Attorney, the senior supervisory 
Criminal Assistant United States Attorney 
or within the Department of Justice, a 
Section Chief or Office Director has ap-
proved the negotiated agreement. The 
reasons for such an agreement must be set 
forth in writing. Such a reason might in-
clude, for example, that the United States 
Attorney's office is particularly overbur-
dened, the case would be time-consuming 
to try, and proceeding to trial would sig-
nificantly reduce the total number of cases 
disposed of by the office. The permissible 
agreements within this context include: (1) 
not filing an enhancement; (2) filing an 
enhancement which does not allege all 
relevant prior convictions, thereby only 
partially enhancing a defendant's potential 
sentence; and (3) dismissing a previously 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=21USCAS851&FindType=L


  
 

Page 33 

--- F.Supp.2d ----, 2013 WL 5550419 (E.D.N.Y.) 
(Cite as: 2013 WL 5550419 (E.D.N.Y.)) 

filed enhancement.) 
 

(emphasis added). 
 

FN57. 2010 Holder Policy, supra note 53, at 
2. 

 
FN58. See Young, 2013 WL 4399232, at * 
9–11. 

 
FN59. To provide an example I need not go 
far, as one of defendant Lulzim Kupa's 
co-defendants, Joseph Ida, is a typical case. 
Though the government insisted that Ida 
played a minor role in the charged cocaine 
conspiracy, it nevertheless elected to subject 
him to the 10–life count Congress created for 
kingpins. However, to induce Ida to plead 
guilty, the government agreed that it would 
lift the kingpin charge and allow him to plead 
guilty to the same conspiracy count with no 
minimum and a 20–year maximum. It further 
agreed to recommend a sentence within the 
range of 63–78 months if Ida accepted that 
offer. I sentenced Ida to 63 months, so his 
trial penalty (that is, the price he would have 
paid had he gone to trial and been convicted) 
would have been 57 months in prison—the 
difference between the ten years I would 
have been required to impose and the 63 
months he actually got on the recommenda-
tion of the government. United States v. Ida, 
No. 11 CR 345(JG) (ECF No. 224) (plea 
agreement on file in chambers). 

 
FN60. See MANDATORY MINIMUM 
REPORT, supra note 8, at 106 (“Prosecutors 
in several districts noted possible variations 
in charge bargaining practices as a result of 
decisions made by individual prosecutors. In 
one of those districts, prosecutors related that 
charges carrying a mandatory minimum 

penalty might be dismissed if that penalty 
was not appropriate for the offender or if the 
offender made some concessions as part of 
the plea negotiations.”) (emphasis added). 

 
FN61. This proposed plea agreement was the 
fifth out of seven proposed plea agreements 
sent to Kupa between February 23, 2012 and 
April 9, 2013. 

 
FN62. Pursuant to 18 U.S.C. § 3624, 

 
a prisoner who is serving a life imprison-
ment of more than 1 year other than a term 
of imprisonment for the duration of the 
prisoner's life, may receive credit toward 
the service of the prisoner's sentence, be-
yond the time served, of up to 54 days at 
the end of each year of the prisoner's term 
of imprisonment, beginning at the end of 
the first year of the term, subject to deter-
mination by the Bureau of Prisons that, 
during that year, the prisoner has displayed 
exemplary compliance with institutional 
disciplinary regulations. 

 
Accordingly, a prison sentence of 110 
months would yield approximately 16 
months of good time for a total of 94 
months. 

 
FN63. The government reached the higher 
range by taking away the two-level adjust-
ment for a minor role that was included in the 
previous proposed plea agreement. One 
might think that a defendant's role in the of-
fense doesn't depend on whether (or when) 
he pleads guilty, but that would be naïve. 
When I questioned the prosecutor about this, 
our exchange went as follows: 

 
THE COURT: Since when does some-
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body's role depend on when they plead 
guilty? The role is the role. 

 
GOVERNMENT: Your honor, he rejected 
the previous offer. 

 
April 10 Tr. at 29. Among the other rea-
sons (besides the use of prior felony in-
formations) why we try so few cases, a 
phenomenon I discuss further below, is 
that prosecutors commonly use Guidelines 
adjustments as bargaining chips in their 
efforts to settle cases. The seven proposed 
plea agreements Kupa received from the 
government contained various different 
“estimated” Guidelines ranges. The high-
est, set forth in the first one, was 360–life; 
the lowest, which was in proposed agree-
ments four and five, was 110–137 months. 
The movable parts in those varying esti-
mates included role adjustments ranging 
from +3 to –2, base offense levels ranging 
from 37 to 32, and a “global disposition” 
bonus of either –1 or –2 if all of the de-
fendants pled guilty. All of Kupa's 
co-defendants engaged in similar Guide-
lines-factor bargaining. 

 
FN64. A prison sentence of 130 months 
would yield approximately 18 months of 
good time for a total of 112 months. 

 
FN65. Though the third level of downward 
adjustment for accepting responsibility is 
supposed to depend on the timeliness of a 
defendant's notice to the government of his 
intention to plead guilty, see U.S.S.G. § 
3E1.1 (b), in this case and others the third 
level appears and reappears in proposed plea 
agreements as a bargaining chip, that is, as a 
way to adjust the final estimated range. Thus, 
even though the trial date had remained sta-

tionary, the third level for acceptance of re-
sponsibility, which was missing from the 
proposed plea agreements dated March 1 and 
March 5, had been added to the one dated 
April 4 in order to reach the desired recom-
mended range. All proposed plea agreements 
are on file with chambers. 

 
FN66. A prison sentence of 140 months 
would yield approximately 20 months of 
good time for a total of 120 months. 

 
FN67. April 10 Tr. at 37. 

 
FN68. Id. at 29. 

 
FN69. See John Gleeson, The Sentencing 
Commission and Prosecutorial Discretion: 
The Role of the Courts in Policing Sentence 
Bargains, 36 HOFSTRA L.REV. 639 (2008); 
John Gleeson, Sentence Bargaining Under 
the Guidelines, 8 FED. SENT'G REP. 6 
(1996). 

 
FN70. I sentenced Kupa to 132 months, 
which yields approximately 19 months of 
good time for a total of 113 months (i.e., 9 
years and 5 months). As I stated at the time of 
sentencing, there was reason to believe that 
some of the same conduct at issue in this case 
was considered by the judge who sentenced 
Kupa in 2006, so I felt it appropriate to sen-
tence him slightly below the agreed-upon 
range. 

 
FN71. Letter from Gov't to the Court re: 
United States v. Kupa, at 2, Apr. 12, 2013, 
ECF No. 179. 

 
FN72. See id. at 3. 

 
FN73. eevaluating the Effectiveness of Fed-
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eral Mandatory Minimum Sentences: Hear-
ing Before the S. Comm. on the Judiciary, 
113th Cong. (2013) (statement of Scott 
Burns, Exec. Dir., Nat'l Dist. Attorneys 
Ass'n), available at 
http://www.judiciary.senate.gov/pdf/9–18–1
3BurnsTestimony.pdf (last visited Oct. 9, 
2013). 

 
FN74. See Ronald F. Wright, Trial Distor-
tion and the End of Innocence in Federal 
Criminal Justice, 154 U. PA. L.REV. 79, 143 
n. 200 (2005) (noting that one measure of a 
“prosecutor's power to create a guilty plea 
discount is the percentage of charges filed 
under statutes carrying mandatory minimum 
sentences” but leaving that measure out of 
the analysis because the discounting effect 
“can be achieved either by filing the charges 
and dismissing them later, or by threatening 
to file the charges”). 

 
FN75. David E. Patton, Federal Public De-
fense in an Age of Inquisition, 122 YALE 
L.J. 2578, 2594 (2013); see also Young, 2013 
WL 4399232, at * 15 (observing, based on 
the remarks of an Assistant United States 
Attorney in a neighboring district, that prior 
felony informations are filed in the District of 
Nebraska only against defendants who go to 
trial). 

 
FN76. WILLIAM J. STUNTZ, THE COL-
LAPSE OF AMERICAN CRIMINAL JUS-
TICE 258 (2011). 

 
FN77. Transcript of Sentencing at 4, United 
States v. Doutre, 08–CR–10215 (D.Mass. 
Mar. 22, 2010), ECF No. 168. Prior to im-
posing sentence, the judge asked the prose-
cutor—whose prior felony information had 
triggered a mandatory life sen-

tence—whether such a sentence would be 
“just.” The prosecutor explained how justice 
can take a back seat to the government's 
credibility when a defendant is told he will 
face life without parole unless he pleads 
guilty and then he refuses: 

 
You know, what I would say, your Honor, 
is, I mean, there [were] extensive efforts to 
try to resolve this case prior to trial. And, 
you know, on some level, when you're a 
prosecutor and you're making concessions 
before trial and offering to make conces-
sions that are declined, you know, you lose 
some credibility going forward if you then 
make those same concessions. So the de-
fendant, you know, just as a—this doesn't 
really address your question of justness, 
but it gives you the background here in 
terms of why we are here now as opposed 
to this case getting resolved on a plea to a 
lesser sentence [than life]. 

 
Id. at 4–5 (emphasis added). 

 
FN78. These facts are drawn from the sen-
tencing proceedings. Transcript of Sentenc-
ing at 36, United States v. Midyett, No. 
07–CR–874 (KAM) (E.D.N.Y. June 17, 
2010), ECF No. 515. 

 
FN79. These facts are drawn from a Memo-
randum and Order denying Midyett's pro se 
motion contending that the lawyer who failed 
to advise him to plead guilty was ineffective. 
Midyett claimed that his counsel had failed to 
properly advise him of the consequences of 
rejecting a guilty plea and proceeding to trial. 
United States v. Midyett, No. 97–CR–874, 
2010 WL 447384, at * 1 (E.D.N.Y. Feb.2, 
2010). The Court held an evidentiary hearing 
on October 28, 2009 to explore the circum-
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stances of the plea discussions. See id. 
 

FN80. Restoring Fairness to Federal Sen-
tencing, supra note 2, at 4–6. 

 
FN81. A post-verdict hearing revealed that 
the prosecutor refused to back off the 
ten-year mandatory minimum unless Midyett 
agreed to cooperate. Midyett, 2010 WL 
447384, at * 2. As I noted in Dossie, any 
discussion of the government's use of the 
drug offense mandatory minimums must take 
account of how central those provisions are 
to federal prosecutors' efforts to solicit co-
operation. See 851 F.Supp.2d at 487–88 
(noting that, although it is permissible to 
charge an otherwise deserved sentence when 
the defendant refuses to cooperate, it is al-
together a different matter when an otherwise 
inappropriate and unjust sentence is threat-
ened simply to coerce cooperation). 

 
FN82. Transcript of Sentencing at 18, Mid-
yett, No. 07–CR–874, supra note 78. 

 
FN83. As an experienced district judge in the 
District of Colorado has observed, “How 
many times is a mandatory sentence used as a 
chip in order to coerce a plea? They don't 
keep records.... That's what the public doesn't 
see, and where the statistics become mean-
ingless.” Richard A. Oppel, Jr., Sentencing 
Shift Gives New Leverage to Prosecutors, 
N.Y. TIMES, Sept. 25, 2011, available at 
http://www.nytimes.com/2011/09/26/ 
us/tough-sentences-help-pros ecu-
tors-push-for-plea-bargains.html?pagewante
d= all & _ r=0 (last visited Oct. 9, 2013) 
(quoting Judge John L. Kane Jr. and noting 
that he believes the use of mandatory sen-
tences to coerce pleas is “very common”); 
see also Wright, supra note 74, at 143 n. 200 

(noting that one measure of a “prosecutor's 
power to create a guilty discount is the per-
centage of charges filed under statutes car-
rying mandatory minimum sentences” but 
leaving that measure out of the analysis be-
cause the discounting effect “can be achieved 
either by filing the charges and dismissing 
them later, or by threatening to file the 
charges”). 

 
FN84. A review of the dockets in this district 
revealed the following examples, among 
others. In United States v. Bolt, 07–CR–127 
(FB), the prosecutor informed the court as 
follows: “If the defendant proceeds to trial, 
the government will file a prior felony in-
formation.” Letter in Opp. to Def.'s Mot. to 
Preclude Filing of Prior Felony Information, 
Feb. 28, 2009, ECF No. 77. The government 
filed the prior felony information four days 
before case was called for jury selection. 
Information to Establish Prior Conviction, 
Mar. 9, 2009, ECF No. 79. 

 
In United States v. Hansen, 07 CR 
520(JG), the government informed the 
Court as follows with regard to the filing of 
the prior felony information: “The gov-
ernment ... spoke with defense counsel 
before filing the prior felony information 
on August 22, 2008 to confirm that the 
defendant did not intend to plead guilty. 
After defense counsel confirmed the de-
fendant's decision to proceed to trial, the 
government filed the prior felony infor-
mation in this case.” Letter as to Basil 
Hanson, Dec. 9, 2008, ECF No. 86. The 
prior felony information was filed less than 
two weeks before the trial began. ECF No. 
61. 

 
In United States v. Blackwood, 07 CR 
168(SLT), the government provided a plea 
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agreement to the defendant on November 
8, 2007 and warned that if not accepted 
before November 15, 2007, the govern-
ment would file a prior felony information. 
See Letter, Nov. 8, 2007, ECF No. 94 
(“[P]lease note that this plea offer will be 
withdrawn after the November 15 date and 
a prior felony information will be filed 
with the Court in anticipation of trial.”). 
When the defendant did not accept the 
plea, the government filed the information 
one week before jury selection. After a 
three-day trial, the jury returned a guilty 
verdict, and the government argued that a 
twenty year sentence was appropriate. See 
Transcript of Sentencing, Oct. 9, 2012, 
ECF No. 218) (“If he declined to plead 
guilty before the prior felony information 
was filed, which is his right, and he was 
given a fair trial by Your Honor and the 
jury, then there is nothing in the law any-
where in this country that says that those 
statutory laws enacted by Congress are 
somehow defective or that they don't ap-
ply.”); see also United States v. Faison, 07 
CR 700(SJF), Mot. to be Relieved as 
Counsel, Nov. 14, 2007, ECF No. 34 
(government filed the prior felony infor-
mation on the day of jury selection); 
United States v. Aybar, 08 CR 876(JG), 
ECF No. 113 (same); United States v. 
Murph, 08 CR 322(LDW), ECF Nos. 61, 
161, 239 (prior felony information filed on 
December 22, 2008; trial commenced on 
January 12, 2009). 

 
FN85. On September 7, 2011 Neil Lombar-
do, Joseph Sclafani and Afrim Kupa were 
indicted on the same 10–life cocaine traf-
ficking charge in which Lulzim Kupa 
(Afrim's brother) was named. On December 
30, 2011 a prior felony information was filed 
with respect to Lombardo, Sclafani and 

Afrim Kupa, which converted their 10–life 
count into a 20–life count. All three were 
given the benefit of a government withdrawal 
of the prior felony information (and a gov-
ernment recommendation of a sentence sub-
stantially below the 20–year mandatory 
minimum) on the condition that they plead 
guilty. Rather than face a certain 20–year 
term, they all succumbed and pled guilty. 
Lombardo was sentenced on August 27, 
2013 to a 14–year term in prison; Sclafani 
was sentenced that same day to a 15–year 
term; and Afrim Kupa was sentenced on 
September 13, 2013 to an 11–year term. The 
government told all three that the only way 
they could avoid the 20–year mandatory 
sentence they'd have faced if convicted at 
trial was by pleading guilty. 

 
FN86. MANDATORY MINIMUM RE-
PORT, supra note 8, at 112. 

 
FN87. Id. 

 
FN88. See, e.g., United States v. Dotson, 513 
F. App'x 221, 223 (3d Cir.2013) (noting that 
the government agreed to “withdraw one of 
the convictions from the [prior felony] in-
formation to reduce Dotson's sentencing 
exposure from a mandatory life sentence to a 
mandatory minimum sentence of twenty 
years' imprisonment”); Gilbert v. United 
States, 640 F.3d 1293, 1298 (6th Cir.2011) 
(observing the “non-application of [the prior 
felony information] obviously was part of the 
[plea] agreement”); United States v. Espinal, 
634 F.3d 655, 659 (2d Cir.2011) (describing 
that, in 2006, the government advised the 
defendant that, “if he did not plead guilty by 
September 15, it would file a prior felony 
information.... Filing such an information 
would, among other things, enhance the ap-
plicable mandatory minimum sentence from 
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ten years in prison to twenty.”); United States 
v. Shaw, 426 F. App'x 810, 812 (11th 
Cir.2011) (describing how the prosecutor 
informed the defendant that, “if [he] went 
forward with the suppression hearing, [the 
prosecutor] would file the § 851 notice 
seeking the mandatory-minimum life sen-
tence”); United States v. Harris, 394 F. App'x 
676, 679–680 (11th Cir.2010) (mentioning 
that the government agreed to withdraw the 
notice of two prior felonies—thereby taking 
a mandatory life sentence off the table—only 
if the defendant pleaded guilty); United 
States v. Forrester, 616 F.3d 929 (9th 
Cir.2010) (referencing how, five days before 
trial, the government “extended a plea offer 
... [and] told [the defendant] that if both he 
and [his co-defendant] accepted the ‘package 
deal,’ [the defendant] could limit his expo-
sure to 20 years. The government stated that 
if the plea offer was not accepted by 2:00 pm 
that same day, it would file a sentence en-
hancement pursuant to 21 U.S.C. § 851. The 
offer was not accepted by either [defendant] 
... and the government filed the § 851 en-
hancement.”); Coleman v. United States, 339 
F. App'x 643 (7th Cir.2009) (denying a 28 
U.S.C. § 2255 motion for ineffective of 
counsel; the attorney had advised the de-
fendant that the government would file a 
prior felony information unless he pleaded 
guilty); United States v. Jenkins, 537 F.3d 1, 
4 (1st Cir.2008) (no presumption of prose-
cutorial vindictiveness where government 
decided to file a prior felony information 
because the defendant refused to plead 
guilty); Vadas v. United States, 527 F.3d 16, 
19 (2d Cir.2007) (observing that the written 
plea agreement with the U.S. Attorney for the 
District of Connecticut provided that, “[i]n 
exchange for the plea, ... [t]he government 
also agrees to withdraw the Amended Second 
Notice Information filed March 15, 2001 

pursuant to ... Section 851.”) (emphasis in 
original). 

 
FN89. See Brief of Appellee United States of 
America, at 5, United States v. Pacheco, 512 
F. App'x 112 (2d Cir.2013) (No. 
12–CR–655), 2012 WL 5839262 (“During 
the pretrial period the government and 
Pacheco engaged in plea discussions. The 
government made a series of plea offers, each 
of which permitted Pacheco to plead guilty to 
the one-count indictment without the filing of 
a penalty enhancement. The government in-
formed Pacheco that it would file a § 851 
information, increasing his mandatory min-
imum from ten to 20 years, if Pacheco did not 
plead guilty. Pacheco negotiated with the 
government, but rejected the government's 
offers. On August 11, 2011, the government 
filed the enhancement, notifying defendant 
and the district court that the government 
would rely on one of defendant's two prior 
felony narcotics convictions at sentencing if 
a jury convicted Pacheco. The government 
could have relied on both convictions to el-
evate the mandatory minimum to life im-
prisonment, but did not do so.”). 

 
FN90. See, e.g., Letter from Defense Coun-
sel, at 1, May 6, 2012, United States v. Mar-
tinez, 11–CR–1060 (KMW) (S.D.N.Y.), ECF 
No. 8 (letter to Judge Kimba Wood explain-
ing that government was offering misde-
meanor to defendant charged with felony 
drug trafficking in exchange for a guilty plea, 
but that the government would file a prior 
felony information if the defendant rejected 
the offer). 

 
FN91. It appears, for example, that in the 
Western District of Oklahoma, it is part of 
the standard plea that the government will 
file the prior felony information unless the 
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defendant pleads guilty. See, e.g., Plea 
Agreement ¶ 15, United States v. Bell, 
08–CR–303 (W.D.Okla. Jan. 12, 2009), ECF 
No. 22 (“If defendant enters a plea of guilty 
as described above and fully meets all obli-
gations under this agreement, then the United 
States Attorney's Office for the Western 
District of Oklahoma will not file an infor-
mation pursuant to Title 21, United States 
Code, § 85l to establish any prior convic-
tions.”); see also Letter from AUSA to De-
fense Counsel, Nov. 7, 2007, United States v. 
Winston, 07–CR–801 (RMB) (S.D.N.Y.) 
(“In further consideration of the defendant's 
plea, the government will not file a prior 
felony information) (letter on file with 
chambers.”). 

 
FN92. See Missouri v. Frye, ––– U.S. ––––, 
132 S.Ct. 1399, 182 L.Ed.2d 379 (2012); 
Lafler v. Cooper, ––– U.S. ––––, 132 S.Ct. 
1376, 182 L.Ed.2d 398 (2012). 

 
FN93. See Transcript of Calendar Call at 
3–4, United States v. Dames, No. 
11–CR–20796 (S.D.Fla. May 2, 2012) 
(AUSA: “[I]n light of Lafler and Frye, I 
would just like to place on the record the plea 
[offer] that is outstanding at this time.... [T] 
he defendant could plead to Count 4 of this 
indictment and the government will grant 
him acceptance of responsibility ... at least to 
the two points, and he could be facing a 
guideline range of 78 to 97 months. The de-
fendant is—he has the possibility of having 
an 851 enhancement filed against him. It's the 
government's intention to file that enhance-
ment, should this case go to trial [as sched-
uled on May 7]. Specifically, the government 
will file that enhancement at 5 o'clock on this 
Friday, May 4th.... That means that Mr. 
Dames would be facing a mandatory mini-
mum sentence of 120 months....). 

 
FN94. See Stephanos Bibas, Judicial 
Fact–Finding and Sentence Enhancements in 
a World of Guilty Pleas, 110 YALE L.J. 
1097, 1153 n. 342 (2001). The one exception 
Professor Bibas noted, which is consistent 
with my observations, is the filing of prior 
felony informations against defendants who 
are also cooperating witnesses. In that set-
ting, the prior felony information is intended 
to make the witness appear more credible to 
the juries before whom they testify. Such 
defendants almost always receive motions 
pursuant to 18 U.S.C. § 3553(e) as part of 
their bargains with the government, however, 
so they do not feel the sentencing brunt of the 
prior felony informations. See id. (“Prose-
cutors also file prior felony informations 
against defendants cooperating in the pros-
ecution of other individuals. These infor-
mations give the prosecution added leverage 
and thereby ensure continued truthfulness 
and cooperation. If the cooperator remains 
cooperative, however, the prosecution then 
files a motion pursuant to 18 U.S.C. § 
3553(e) (1994). This motion gives the court 
the power to impose a sentence below the 
statutory minimum as a reward for coopera-
tion and so counteracts the prior felony in-
formation.”). 

 
FN95. Lynch, supra note 11, at 556 n. 17 
(certain footnotes omitted). 

 
FN96. Information to Establish Prior Con-
viction, United States v. Doutre, No. 
08–CR–10215 (PBS) (D.Mass. Sept. 15, 
2008), ECF No. 20. This case is also refer-
enced above. See supra note 77. The facts set 
forth here regarding Doutre are gleaned from 
the court filings in this case. 

 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2027347363
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2027347363
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2027347363
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2027347362
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2027347362
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2027347362
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1292&FindType=Y&ReferencePositionType=S&SerialNum=0284116179&ReferencePosition=1153
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1292&FindType=Y&ReferencePositionType=S&SerialNum=0284116179&ReferencePosition=1153
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1292&FindType=Y&ReferencePositionType=S&SerialNum=0284116179&ReferencePosition=1153
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1292&FindType=Y&ReferencePositionType=S&SerialNum=0284116179&ReferencePosition=1153
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1292&FindType=Y&ReferencePositionType=S&SerialNum=0284116179&ReferencePosition=1153
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS3553&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS3553&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS3553&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7fdd00001ca15


  
 

Page 40 

--- F.Supp.2d ----, 2013 WL 5550419 (E.D.N.Y.) 
(Cite as: 2013 WL 5550419 (E.D.N.Y.)) 

FN97. Transcript of Sentencing at 11, 
Doutre, No. 08–CR–10215, supra note 77. 

 
FN98. Aff. of Trial Counsel ¶ 5, Doutre, No. 
08–CR–10215 (D.Mass. July 23, 2013), ECF 
No. 214. 

 
FN99. Transcript of Sentencing at 13, United 
States v. Doutre, supra note 77. 

 
FN100. Id. at 14. 

 
FN101. Id. 

 
FN102. Id. at 13. 

 
FN103. Inmate Locator, FEDERAL BU-
REAU OF PRISONS, http://www . bop.gov/ 
iloc2/LocateInmate.jsp (enter Charles Doutre 
under “Search by Name”). 

 
FN104. Transcript of Sentencing at 31, 
United States v. Capps, 11–CR–108 (AGF) 
(E.D. Missouri Jan. 22, 2013), ECF No. 105. 

 
FN105. Id. at 54–55. 

 
FN106. Id. at 41–42. 

 
FN107. See, e.g., United States v. Hayes, No. 
12–CR–4040, 2013 WL 2468038, at *2 
(N.D.Iowa June 7, 2013) (expressing a policy 
disagreement with the Guidelines for 
methamphetamine offenses). 

 
FN108. Transcript of Sentencing at 14, 
Capps, 11–CR–108, supra note 104. 

 
FN109. Capps is currently 39 years old. 

 
FN110. Transcript of Sentencing 54–55, 

Capps, 11–CR–108, supra note 104. 
 

FN111. Id. at 10. 
 

FN112. United States v. Capps, 716 F.3d 
494, 498–99 (8th Cir.2013) (holding that the 
sentence did not violate the Eighth Amend-
ment). 

 
FN113. With a three-level adjustment for 
acceptance of responsibility, the sentencing 
range calculated by the court would have 
been 168–210 months. If Capps was sen-
tenced at the bottom end of the range, his 
sentence would yield approximately 24 
months of good time, resulting in a sentence 
of 144 months. Capps would have completed 
his sentence at 51 years of age. 

 
FN114. Applying good time, Capps would 
serve just over 20 years on a 25–year sen-
tence, completing his sentence at age 59. See 
id. 

 
FN115. Transcript of Sentencing, at 14, 
United States v. Harvey, No. 90–CR–6 
(W.D.Mo.) (on file with chambers). 

 
FN116. Id. at 19. 

 
FN117. Id. at 18–19. 

 
FN118. United States v. Harvey, 946 F.2d 
1375, 1378–79 (8th Cir.1991). 

 
FN119. See Editorial, Pardon Rates Remain 
Low, N.Y. TIMES, Aug. 21, 2013, available 
at 
http://www.nytimes.com/2013/08/22/opinio
n/ what-happened-to-clemency .html?_r=0 
(last visited Oct. 9, 2013) (“To call it a lottery 
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is unfair to lotteries; at least if you pick the 
right numbers, you're guaranteed to win.”). 

 
FN120. See John Tierney, Life Without Pa-
role: Four Inmates' Stories, N.Y. TIMES, 
Dec. 12, 2012, available at 
http://www.nytimes.com/2012/ 
12/12/science/life-without-parole-four-inmat
es-stories. html?_r=0 (last visited Oct. 9, 
2013). 

 
FN121. Order at 9, Melissa Ross v. United 
States, No. 03–CV–729 (M.D.Fl. July 11, 
2013), ECF No. 40. 

 
FN122. Id. 

 
FN123. Id. 

 
FN124. United States v. Wahl, 12–CR–167 
(M.D.Fl.). 

 
FN125. See Leitch, 2013 WL 753445, at * 
10–11. 

 
FN126. See id. at * 1; Diaz, 2013 WL 
322243, at * 10–11. 

 
FN127. See Leitch, 2013 WL 753445, at * 
10–11; Diaz, 2013 WL 322243, at * 10–11. 

 
FN128. See Eric H. Holder, Jr., Att'y Gen. of 
the United States, Keynote Address at the 
Vera Institute of Justice (July 9, 2009), 
available at http://www. jus-
tice.gov/ag/speeches/2009/ag–speech–09070
9.html (last visited Sept. 10, 2013) (“One 
specific area where I think we can do a much 
better job by looking beyond incarceration is 
in the way we deal with non-violent drug 
offenses. We know that people convicted of 

drug possession or the sales of small amounts 
of drugs comprise a significant portion of the 
prison population. Indeed, in my thirty years 
of law enforcement, I have seen far too many 
young people lose their claim to a future by 
committing non-violent drug crimes.”). 

 
FN129. Transcript of Sentencing at 12–13, 
Wahl, No. 12–CR167 (M.D.Fl. Jan. 14, 
2013); see also Transcript of Sentencing at 
15, United States v. Chester, No. 
92–122–CR–T–25B (M.D.Fla. Feb. 11, 
1994) (containing statement from court in 
sentencing defendant whose Guidelines 
range was 235–293 months and whose two 
prior convictions resulted in no prison time to 
mandatory life: “This man doesn't deserve a 
life sentence, and there is no way that I can 
legally keep from giving it to him.”). 

 
FN130. Gov't Sentencing Mem. at 2, United 
States v. Jones, 08–CR–887 (M HP) 
(N.D.Cal. Apr. 29, 2010), ECF No. 206. The 
facts set forth here regarding Jones are 
gleaned from the court filings in the case. 

 
FN131. Id. 

 
FN132. United States v. Jones, No. 
08–CR–887, 2009 WL 2912535, at * 1 
(N.D.Cal. Sept.9, 2009) (noting that Jones's 
conviction dated from September 8, 2000 for 
a violation of California Health and Safety 
Code section 11350(a), which prohibits 
possession of a controlled substance); see 
also id. at n. 1 (noting that this conviction 
was for a personal use amount and was di-
verted by the Superior Court, which never 
imposed sentence) (citation omitted). 

 
FN133. Decl. of Ethan A. Balogh, ¶ 6 & Ex. 
B., Jones, 08–CR–887 (N.D. Cal. June 12, 
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2009), ECF No. 54 (referring to a March 13, 
2009 letter from the government indicating 
that “the government is willing to forego the 
filing of an 851 information so long as the .... 
conditions are met.”). 

 
FN134. See id. at Ex. C. 

 
FN135. Id. ¶¶ 14–17. 

 
FN136. Motion to Strike Information, Jones, 
08–CR–887 (N.D. Cal. June 12, 2009), ECF 
No. 50. 

 
FN137. United States's Opp. to Motion to 
Strike 851 Information at 5–6, Jones, 
08–CR–887 (N.D. Cal. June 29, 2009), ECF 
No. 65. 

 
FN138. Jones, 2009 WL 2912535, at * 7. 

 
FN139. Id. The government subsequently 
asked the court to amend the memorandum 
and order granting that relief to make clear 
that the AUSA on the case was merely fol-
lowing office policy by filing the prior felony 
information. United States's Motion and 
[Proposed] Order to Amend the Court's Sept. 
9, 2009 Memorandum and Order, Jones, No. 
08–CR–0887 (N.D.Cal. Sept. 11, 2009), ECF 
No. 113. 

 
FN140. Gov't Sentencing Memorandum at 2, 
Jones, No. 08–CR–887, supra note 130. 

 
FN141. Transcript of Proceedings at 15, 23, 
Jones, No. 08–CR–887 (N.D.Cal. July 29, 
2009), ECF No. 138. 

 
FN142. United States v. Taliaferro, No. 
08–CR–7 (D.N.H.). 

 
FN143. These facts are drawn from the sen-
tencing proceedings. Transcript of Sentenc-
ing, Taliaferro, No. 08–CR–7 (D.N.H. Feb. 
17, 2010), ECF No. 58; Amended Transcript 
of Sentencing, Taliaferro, No. 08–CR–7 
(D.N.H. Aug. 19, 2009), ECF No. 43. 

 
FN144. Transcript of Sentencing at 7, 
Taliaferro, No. 08–CR–7 (D . N.H. Feb. 17, 
2010), ECF No. 58. 

 
FN145. Amended Transcript of Sentencing 
at 6, Taliaferro, No. 08–CR–7 (D.N.H. Sept. 
14, 2009), ECF No. 43. 

 
FN146. Transcript of Sentencing at 18, 
Taliaferro, No. 08–CR–7, supra note 143. 

 
FN147. STUNTZ, supra note 76, at 259 (re-
cidivism-based enhancements and other 
similar laws have “granted prosecutors the 
power to threaten sentences that neither the 
enacting legislators not the prosecutors 
themselves sought to apply, all as a means of 
inducing guilty pleas with prosecutors' pre-
ferred sentences attached .”). 

 
FN148. In United States v. Strickland, 
05–CR–80746 (GER) (E.D.Mich), Strick-
land was indicted in 2005 on a 10–life count. 
The government offered him a plea that 
would result in a 10–year sentence. When 
Strickland rejected the plea, the government 
filed a prior felony information giving notice 
of two state court convictions dating from 
1990 and 2000 for possession of less than 25 
grams of cocaine; Strickland had been sen-
tenced to probation for each offense. Know-
ing that Strickland faced mandatory life if 
convicted, the judge—having seen the evi-
dence—tried to persuade him to accept the 
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government's offer. See Transcript of Sen-
tencing at 16, Strickland, 05–CR–80746 
(E.D.Mich. Oct. 24, 2007), ECF No. 72. 
However, Strickland maintained his inno-
cence and insisted on going to trial. He was 
convicted, and on the day before his 34th 
birthday he was sentenced to a mandatory 
term of life imprisonment. See also United 
States v. Strickland, 342 F. App'x 103 (6th 
Cir.2009) (affirming the conviction). 

 
In United States v. DeJohn, 05–CR–347 
(NAM) (N.D.N.Y.), the defendant was in-
dicted in 2005 on a 10–life marijuana 
charge. A few weeks after the indictment, 
the government filed a notice of one prior 
drug felony. Information to Establish Prior 
Conviction, DeJohn, 05–CR–347 
(N.D.N.Y. August 29, 2005), ECF No. 
124. DeJohn refused to plead guilty, and 
three weeks before jury selection (and over 
a year after the first prior felony infor-
mation), the government filed a second 
prior felony information, giving notice that 
DeJohn had been convicted in 1998 of 
criminal possession in the fourth degree of 
a hallucinogen. Information to Establish 
Prior Conviction, DeJohn, 05–CR–347 (N 
.D.N.Y. Feb. 15, 2007), ECF No. 313. He 
was found guilty and his guidelines range 
was 235 to 293 months. DeJohn, who was 
34 years old at the time he was sentenced, 
was sentenced to life in prison. See also 
United States v. Cammacho, 462 F. App'x 
81 (2d Cir.2010) (affirming the convic-
tion). 

 
In United States v. Gonzalez–Ramirez, 
06–CR–97 (M L) (D.R.I.), the defendant 
was indicted in 2006 on a 10–life cocaine 
charge. When plea negotiations broke 
down the day before trial started, the gov-
ernment filed a prior felony information 

based on a 15–year–old conviction for 
which Gonzalez–Ramirez had been sen-
tenced to four months in jail. Information 
to Establish Prior Conviction, Gonza-
lez–Ramirez, 06–CR–97 (D.R.I. Feb. 6, 
2007), ECF No. 29. A jury found Gonza-
lez–Ramirez guilty. Prior to imposing the 
mandatory 20–year sentence, the judge 
said to the government, “I recognize you 
do this at the behest of your superiors. But 
I can't sit here today and impose this sen-
tence without saying it is wrong, and you 
can take that message to whoever you 
think might listen.” Gonzalez–Ramirez, 
561 F.3d 22, 31 (2009) (Merritt, J., con-
curring) (affirming the conviction) (em-
phasis in original) (quoting sentencing 
transcript). In his concurring opinion con-
firming Gonzalez–Ramirez's conviction on 
appeal, Judge Gilbert Merritt wrote: 

 
I concur in the Court opinion, but I agree 
with the District Court that the prosecu-
tion's decision to seek a mandatory sen-
tence of 20 years under 21 U.S.C. § 851 
passes all understanding.... [T]his is a 
20–year sentence for a nonviolent crime by 
a defendant with a serious mental illness. 
His incarceration will cost the American 
taxpayers in today's dollars somewhere 
between $600,000 and $1,000,000. With 
some carefully monitored rehabilitation 
treatment, it is possible that he could be 
released in just a few years. Like the Dis-
trict Judge, I think that the prosecution's 
purely discretionary decision to ratchet up 
this sentence to 20 years is misguided and 
ought to be reconsidered when the judg-
ment becomes final. 

 
Id. 

 
FN149. Midyett would have been a candidate 
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for the Brooklyn District Attorney's Drug 
Treatment Alternative–to–Prison (“DTAP”) 
program, which 

 
targets drug-addicted defendants arrested 
for nonviolent felony offenses who have 
previously been convicted of one or more 
nonviolent felonies. Qualified defendants 
enter a felony guilty plea and receive a 
deferred sentence that allows them to par-
ticipate in a residential therapeutic com-
munity (TC) drug treatment program for a 
period of 15 to 24 months. Those who 
successfully complete the program have 
their charges dismissed; those who fail are 
brought back to court by a special warrant 
enforcement team and sentenced to prison. 

 
Drug Treatment Alternative–to–Prison, 
KINGS COUNTY DISTRICT ATTOR-
NEY'S OFFICE, 
http://www.brooklynda.org/dtap/prog-upd
ates.html. DTAP is one of the programs the 
Attorney General applauded in his remarks 
to the Vera Institute of Justice in 2009. See 
Holder, Keynote at Vera, supra note 128. 

 
FN150. Holder, Keynote at Vera, supra note 
128. 

 
FN151. This is especially true given the fact 
that in many cases the felony drug convic-
tions that gave rise to the prior felony in-
formation come into evidence at trial. If 
Kupa had gone to trial and presented a de-
fense that he innocently associated with his 
brother and the other alleged co-conspirators, 
and was unaware of their drug trafficking 
activities, his prior convictions would have 
become admissible in evidence under Federal 
Rule of Evidence 404(b) to prove his 
knowledge of the drug trafficking going on 

around him. See United States v. Paulino, 
445 F.3d 211, 220–23 (2d Cir.2006); United 
States v. Martino, 759 F.2d 998, 1004–05 (2d 
Cir.1985). 

 
FN152. Gleeson, Sentencing Commission 
and Prosecutorial Discretion, at 653–55, 
supra note 69 (citing to case mix and com-
pensation regime for appointed counsel in 
federal system to distinguish degree of “in-
nocence problem” in comparison with state 
systems). 

 
FN153. Marc L. Miller, Domination & Dis-
satisfaction: Prosecutors as Sentencers, 56 
STAN. L.REV.. 1211, 1252 n. 150 (2004). 

 
FN154. U.S. SENTENCING COMM'N, 
2012 SOURCEBOOK OF FEDERAL 
SENTENCING STATISTICS fig. C (2012). 
That rate has hovered over 95% in the last 
five years and, in fact, has been slowly 
creeping upwards. Id. (depicting rate of 
96.3% in 2008 and 2009, 96.8% in 2010, and 
96.9% in 2011). Prior felony informations 
are by no means the sole reason for the de-
clining trial rate. There are mandatory min-
imums outside the drug trafficking setting, 
including the ones in 18 U.S.C. § 924(c) and 
in the child pornography laws, that are used 
in the same way. More importantly, the 
Sentencing Guidelines themselves generally 
establish sentencing ranges that are so harsh 
that prosecutors can easily induce guilty 
pleas by engaging in Guidelines factor bar-
gaining. See supra note 69. 

 
The Sentencing Commission does not keep 
track of the percentage of defendants who 
go to trial and are acquitted, but the Ad-
ministrative Office of the United States 
Courts does, and it is tiny. Of the 97,445 
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cases disposed of in Fiscal Year 2012, only 
392 (0.4%) resulted in acquittals. See 
Administrative Office of the United States 
Courts, 2012 Annual Report of the Direc-
tor, Table D–4, available at 
http://www.uscourts.gov/uscourts/ Statis-
tics/JudicialBusiness/2012/appendices/D0
4Sep12.pdf (last visited Oct. 9, 2013). 

 
FN155. STUNTZ, supra note 76, at 302 
(“Guilty pleas, especially ones that happen 
early in the process, are largely invisible. So 
is the bargaining that lies behind them. That 
is a modest problem or no problem at all 
when the number of criminal trials is high: 
the public can see how the system functions 
in a large fraction of its cases, and prosecu-
tors and defense attorneys alike must strike 
plea bargains with an eye toward likely trial 
outcomes. When trials are rare events, as is 
the case today, the public sees little. And 
when prosecutors can dictate trial outcomes, 
trials do not constrain the one-sided bargains 
the parties strike. Plea bargains are no longer 
a means of settling easy cases, which is their 
proper role. Rather, guilty pleas and the 
quick bargains that precede them have be-
come the system's primary means of judging 
criminal defendants' guilt or innocence. 
Given the quick and dirty character of the 
bargains, the judging is bound to be done 
badly.”); see also Gerard E. Lynch, Our 
Administrative System of Criminal Justice, 
66 FORDHAM L.REV. 2117, 2123 (1998) 
(“In fact, however, society is not relying on 
the judiciary to decide guilt in these cases. 
The substantive evaluation of the evidence 
and assessment of the defendant's responsi-
bility is not made in court at all, but within 
the executive branch, in the office of the 
prosecutor. The brief formal procedure in 
court obscures what can be an invisible, but 
elaborate and lengthy process of adjudication 

of the defendant's guilt. This process is rarely 
governed by formal legal standards, other 
than the basic definitions of offenses, and the 
procedures by which it operates are not usu-
ally written down anywhere.”) 

 
FN156. Gerard E. Lynch, Screening Versus 
Plea Bargaining: Exactly What Are We 
Trading Off?, 55 STAN. L.REV.. 1399, 
1401–2 (2003). (“In a system where ninety 
percent or more of cases end in a negotiated 
disposition, it is unclear why the “discount-
ed” punishment imposed in that ninety per-
cent of cases should not rather be considered 
the norm.... Given the extreme severity of 
sentencing in the United States by world 
standards, however, it is hard to take seri-
ously the notion that ninety percent of those 
serving our remarkably heavy sentences are 
the beneficiaries of “bargains.”). 

 
FN157. This discussion assumes that a grand 
jury indictment is obtained in all cases. In 
fact, in many cases even the right to have a 
grand jury review the case is waived by a 
pleading defendant. See Lynch, Our Admin-
istrative System of Criminal Justice, supra 
note 155, at 2122. 

 
FN158. Costello v. United States, 350 U.S. 
359, 409, 76 S.Ct. 406, 100 L.Ed. 397 (1956) 
(“An indictment returned by a legally con-
stituted and unbiased grand jury, like an in-
formation drawn by the prosecutor, if valid 
on its face, is enough to call for trial of the 
charge on the merits.”). 

 
FN159. United States v. Calandra, 414 U.S. 
338, 349–52, 94 S.Ct. 613, 38 L.Ed.2d 561 
(1974) (exclusionary rule not applicable to 
grand jury proceedings). 
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FN160. United States v. Williams, 504 U.S. 
36, 51–55, 112 S.Ct. 1735, 118 L.Ed.2d 352 
(1992) (supervisory power of federal courts 
over grand jury practice is limited to en-
forcing Federal Rules of Criminal Procedure 
and does not permit courts to require sub-
stantial exculpatory evidence to be presented 
to grand jury). 

 
FN161. See Fed.R.Crim.P. 6(b). 

 
FN162. Calandra, 414 U.S. at 351, 94 S.Ct. 
613. 

 
FN163. Williams, 504 U.S. at 51, 112 S.Ct. 
1735 (quoting Blackstone) (emphasis added). 

 
FN164. Holder, Remarks at the Annual 
Meeting of the ABA's House of Delegates, 
supra note 1. 

 
FN165. Id. In 1986, when the ADAA was 
enacted, the federal prison population was 
44,408. U.S. DEP'T OF JUSTICE, BUREAU 
OF JUSTICE STATISTICS, PRISONERS 
IN 1986 2 tbl. 2 (1987). By 1994, it was 
95,034; by 2004, it was 180,238. U.S. DEP'T 
OF JUSTICE, BUREAU OF JUSTICE 
STATISTICS, PRISONERS IN 2004 3 tbl. 3 
(2005); U.S. DEP'T OF JUSTICE, BUREAU 
OF JUSTICE STATISTICS, CORREC-
TIONAL POPULATIONS IN THE UNIT-
ED STATES, 1994 66 tbl. 5.1 (1996). In 
2012 there were 217, 815 prisoners in the 
custody of the federal government. U.S. 
DEP'T OF JUSTICE, BUREAU OF JUS-
TICE STATISTICS, PRISONERS IN 
2012—ADVANCE COUNTS 2 tbl. 1 
(2013). 

 
FN166. Holder, Remarks at the Annual 
Meeting of the ABA's House of Delegates, 

supra note 1. 
 

FN167. 2013 Holder Policy, supra note 1, at 
2. 

 
FN168. One of the facts that can result in the 
charging of a mandatory minimum is that the 
defendant's “relevant conduct” involves the 
possession of a weapon. That sounds logical; 
why should someone who possessed a 
weapon be considered “nonviolent?” But 
those of us who actually have to deal with 
that “relevant conduct” principle know bet-
ter. The guidelines provide that a defendant is 
held accountable for a gun possessed by 
someone else if that person's conduct is in 
furtherance of the criminal activity and rea-
sonably foreseeable. U.S. SENTENCING 
GUIDELINES MANUAL § 1B1 .3(a)(1)(B) 
& cmt. 2 (2012). See generally GORDON 
MEHLER, JOHN GLEESON & DAVID C. 
JAMES, FEDERAL CRIMINAL PRAC-
TICE: A SECOND CIRCUIT HANDBOOK 
§ 42–6 (13th ed.2013). Since guns are widely 
known to be tools of the drug trade, a gun 
possessed by another participant in the de-
fendant's drug trafficking offense can be 
charged to the defendant no matter how 
nonviolent the defendant himself may be and 
even if he neither possessed the gun and nor 
knew someone else did. See United States v. 
Batista, 684 F.3d 333, 343–44 (2d Cir.2012) 
(affirming adjustment for defendant even 
though there was no firearm in physical 
proximity to him and he was not informed by 
others that they possessed firearms); United 
States v. Stevens, 985 F.2d 1175, 1188–89 
(2d Cir.1993) (specifically rejecting argu-
ment that government had to prove defend-
ant's actual knowledge of firearm where 
possession was reasonably foreseeable). In 
short, the mere fact that a defendant's rele-
vant conduct includes the possession of a gun 
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is cause for a more in-depth inquiry, but it 
should never automatically subject him to a 
mandatory minimum. 

 
Second, the new policy predictably allows 
for the continued use of mandatory mini-
mums to coerce cooperation. That is 
clearly the purpose of the requirement that 
the defendant “not have significant ties to 
large-scale drug trafficking organizations, 
gangs, or cartels.” As discussed in Dossie, 
it's impossible to extricate from any dis-
cussion of the drug offense mandatory 
minimums federal prosecutors' 
longstanding use of those provisions to 
“flip” defendants. 851 F.Supp.2d at 487. 
But it's not fair to punish a nonviolent, 
low-level drug trafficking defendant with 
harsh sentences intended only for his 
bosses because he declines to cooperate. 
Cooperation is supposed to afford a break 
from an otherwise deserved sentence; it 
violates a basic principle of our system to 
impose an undeservedly harsh sentence 
based on a refusal to cooperate. Id. at 488. 
Modern federal prosecutors have lost sight 
of this principle, and have explicitly sought 
increased sentences not because the crimes 
at issue warrant them, but solely because it 
would make it easier for the government to 
procure the cooperation of the people 
charged with those crimes. Frank O. 
Bowman, III, A More Perfect System: 
Twenty–Five Years of Guidelines Sen-
tencing Reform Institutions, 58 STAN. 
L.REV.. 235, 252 (2005) (“To an increas-
ing degree, the Department has come to 
justify its requests for tougher sentencing 
rules, not on the ground that offenders ac-
tually deserve the higher sentences, but 
simply because the threat of the higher 
sentence provides a greater inducement for 
defendant cooperation.”). 

 
Finally, the significance of a particular 
defendant's “ties to large-scale drug traf-
ficking organizations, gangs, or cartels” 
will inevitably be in the eyes of the be-
holder. Street-level drug traffickers don't 
make their own cocaine or heroin, so there 
are always “ties” of some sort to at least 
one of the organizations that do. Depend-
ing on the spirit with which line prosecu-
tors implement the new policy, truly 
low-level offenders, even addicts with 
minimal roles, may readily be deemed to 
have significant enough ties to warrant 
charging them with mandatory minimums 
in order to coerce their cooperation. In 
sum, I harbor no illusions; it will be diffi-
cult indeed to wean federal prosecutors off 
their dependence on mandatory minimums 
to coerce the cooperation of those who 
should not face those onerous charges. 

 
FN169. Holder, Remarks at the Annual 
Meeting of the ABA's House of Delegates, 
supra note 1 (“[I]t's time to ask tough ques-
tions about how we can strengthen our 
communities, support young people, and 
address the fact that young black and Latino 
men are disproportionately likely to become 
involved in our criminal justice system—as 
victims as well as perpetrators. We also must 
confront the reality that—once they're in that 
system—people of color often face harsher 
punishments than their peers. One deeply 
troubling report, released in February, indi-
cates that—in recent years—black male of-
fenders have received sentences nearly 20 
percent longer than those imposed on white 
males convicted of similar crimes. This isn't 
just unacceptable—it is shameful. It's un-
worthy of our great country, and our great 
legal tradition. And in response, I have today 
directed a group of U.S. Attorneys to exam-
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ine sentencing—disparities, and to develop 
recommendationson how we can address 
them.”). 

 
FN170. The flexibility the new DOJ Policy 
affords prosecutors in evaluating criminal 
history is both necessary and admirable. The 
Sentencing Commission has recommended 
that Congress “consider marginally expand-
ing the safety valve at 18 U.S.C. § 3553(f) to 
include certain offenders who receive two, or 
perhaps three, criminal history points under 
the guidelines.” MANDATORY MINIMUM 
REPORT, supra note 8, at 355–56. As I 
stated in Dossie, “this recommendation is too 
tepid, given how easy it is for nonviolent 
offenders to rack up criminal history points, 
especially while under supervision.” Dos-
sie, 851 F.Supp.2d at 482 n. 5 (citing U.S. 
SENTENCING GUIDELINES MANUAL § 
4A1.1(d) (2011)). Rather than recommend 
that safety valve eligibility be pegged to an 
arbitrary number of criminal history points, 
the Commission should take its cue from 
DOJ and urge Congress to allow judges to 
consider “the nature of any prior convic-
tions” in deciding whether safety valve relief 
should be available. Cf. U.S. SENTENCING 
GUIDELINES MANUAL § 4A1.3(b)(1) 
(2011) (allowing for a downward criminal 
history departure where the “criminal history 
category substantially overstates the seri-
ousness of the defendant's criminal history or 
the likelihood that the defendant will commit 
other crimes”). 

 
FN171. 2013 Holder Policy, supra note 1, at 
3. 

 
FN172. Id. 

 
FN173. E.g., 2013 WL 4399232 at * 2, * 6. 

 
FN174. The inability of judges to act as a 
check on prosecutorial power is what dis-
tinguishes this type of bargaining from the 
type I have endorsed and asked the Com-
mission to encourage. See Gleeson, The 
Sentencing Commission and Prosecutorial 
Discretion, supra note 69. Among the several 
reasons prosecutors should be permitted to 
engage in bargaining that results in sentences 
substantially below those meted out by the 
Guidelines themselves is that allowing them 
to do so ameliorates the severity of an over-
ly-harsh Guidelines regime. See id. at 658. 
However, when they refuse to do so, that is, 
when prosecutors insist for whatever reason 
that defendants bear the full brunt of the 
Guidelines' severity, judges are there as a 
check. If the case involves a circumstance of 
a kind or to a degree not adequately consid-
ered by the Commission, or a sentence below 
the applicable range is sufficient but no 
greater than necessary to achieve the goals of 
sentencing, a judge is authorized to sentence 
below the Guidelines range. The essential 
evil of prior felony informations is there is no 
such check on government power; judges are 
required to impose sentences at least as long 
as the enhanced mandatory minimums they 
trigger. Simple justice demands that if a de-
fendant is to be sentenced to twice the orig-
inal mandatory minimum, or to life in prison, 
that is because a judge, after considering all 
the relevant factors, selects such a sentence, 
not because the government has unilaterally 
mandated it. I'm not suggesting prosecutors 
shouldn't argue for such sentences if they 
deem them appropriate, and indeed I think 
they should appeal when they believe judges 
have unreasonably refused to impose them. 
See United States v. Ovid, No. 09–CR–216 
JG, 2010 WL 3940724, at *9–10 (E.D.N.Y. 
Oct.1, 2010). But a system that allows a 
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prosecutor to mandate harsh sentences no 
matter how unjust the sentencing judge may 
find them to be breeds injustice and disre-
spect for our criminal justice system. 

 
FN175. In Dossie, I advanced specific sug-
gestions with regard to the decision to file 
mandatory minimums. I did so not because 
judges are well-positioned to suggest specific 
policy recommendations to prosecutors but 
because the legislative history so clearly set 
forth the exact kinds of drug traffickers (i.e., 
leaders and managers) at whom those provi-
sions were targeted. 851 F.Supp.2d at 
485–87. There is no analogous directive here. 
To the contrary, Congress made the filing of 
prior felony informations discretionary in 
1970 precisely because DOJ said it wanted 
the opportunity to narrow the field of eligible 
defendants to those who are truly deserving 
of prior felony informations. The Attorney 
General should seize that opportunity and 
promulgate a policy that will give prior fel-
ony informations a more nuanced and ap-
propriate (and much narrower) role in federal 
law enforcement. 

 
FN176. 437 U.S. at 365. 

 
FN177. Id. at 373 n. 9. 

 
FN178. Holder, Remarks at the Annual 
Meeting of the ABA's House of Delegates, 
supra note 1. 

 
FN179. Judge Gilbert Merritt suggested this 
type of government-initiated postconviction 
relief even as he voted to affirm the draco-
nian 20–year sentence in United States v. 
Gonzalez–Ramirez, discussed above at note 
148. See 561 F.3d at 31 (Merritt, J., concur-
ring) (“I think that the prosecution's purely 

discretionary decision to ratchet up this sen-
tence to 20 years is misguided and ought to 
be reconsidered when the judgment becomes 
final.”). 

 
FN180. See Rachel E. Barkow, The Politics 
of Forgiveness: Reconceptualizing Clemen-
cy, 21 FED. SENT'G REP. 153 (2009); see 
also Editorial, Pardon Rates Remain Low, 
supra note 119. 

 
FN181. Gonzalez–Ramirez, 561 F.3d at 31 
(Merritt, J., concurring). 

 
E.D.N.Y.,2013. 
U.S. v. Kupa 
--- F.Supp.2d ----, 2013 WL 5550419 (E.D.N.Y.) 
 
END OF DOCUMENT 
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FIVE THINGS
 
A B O U T  D E T E R R E N C E  

Deter would-be criminals by using scientific evidence about human behavior and 
perceptions about the costs, risks and rewards of crime. 

1. The certainty of being caught is a vastly more 
powerful deterrent than the punishment.  
Research shows clearly: If criminals think there’s only a slim chance 
they will be caught, the severity of punishment — even draconian 
punishment — is an ineffective deterrent to crime. 

2. Sending an offender to prison isn’t a very 
effective way to deter crime. 
Prisons are good for punishing criminals and keeping them off the 
street, but prison sentences are unlikely to deter future crime. Prisons 
actually may have the opposite effect:  Inmates learn more effective 
crime strategies from each other, and time spent in prison may 
desensitize many to the threat of future imprisonment.  

3. Police deter crime by increasing the perception 
that criminals will be caught and punished.  
The police deter crime when they do things that strengthen a 
criminal’s perception of the certainty of being caught. Strategies 
that use the police as “sentinels,” such as hot spots policing, are 
particularly effective. 

4. Increasing the severity of punishment does little 
to deter crime. 
Laws and policies designed to deter crime are ineffective partly 
because criminals know little about the sanctions for specific crimes. 
Seeing a police officer with handcuffs and a radio is more likely to 
influence a criminal’s behavior than passing a new law increasing 
penalties. 

5. There is no proof that the death penalty deters 
criminals. 
According to the National Academy of Sciences, “Research on the 
deterrent effect of capital punishment is uninformative about 
whether capital punishment increases, decreases, or has no effect 
on homicide rates.” 

Source: Daniel Nagin, “Deterrence in the 21st Century,” in Crime 
and Justice in America: 1975-2025 (ed. Michael Tonry, University of 
Chicago Press, 2013). 

Findings and conclusions of the research reported here are those of the 
authors and do not necessarily reflect the official position or policies of the 
U.S. Department of Justice. 
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Calendar No. 320 
113TH CONGRESS 

2D SESSION S. 1410 
To focus limited Federal resources on the most serious offenders. 

IN THE SENATE OF THE UNITED STATES 

JULY 31, 2013 

Mr. DURBIN (for himself, Mr. LEE, Mr. LEAHY, Mr. WHITEHOUSE, Mr. 

PAUL, Mr. KING, Mr. HEINRICH, Mr. LEVIN, Mr. FLAKE, Mr. CRUZ, 

Mrs. GILLIBRAND, Mr. CARDIN, Mr. MURPHY, Mr. UDALL of New Mex-

ico, and Ms. LANDRIEU) introduced the following bill; which was read 

twice and referred to the Committee on the Judiciary 

MARCH 11, 2014 

Reported by Mr. LEAHY, with an amendment 

[Strike out all after the enacting clause and insert the part printed in italic] 

A BILL 
To focus limited Federal resources on the most serious 

offenders. 

Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2

SECTION 1. SHORT TITLE. 3

This Act may be cited as the ‘‘Smarter Sentencing 4

Act of 2013’’. 5
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SEC. 2. APPLICABILITY OF STATUTORY MINIMUMS. 1

Section 3553(f)(1) of title 18, United States Code, 2

is amended by striking ‘‘defendant’’ and all that follows 3

through ‘‘point’’ and inserting ‘‘criminal history category 4

for the defendant is not higher than category 2’’. 5

SEC. 3. CLARIFICATION OF APPLICABILITY OF THE FAIR 6

SENTENCING ACT. 7

(a) DEFINITION OF COVERED OFFENSE.—In this 8

section, the term ‘‘covered offense’’ means a violation of 9

a Federal criminal statute, the statutory penalties for 10

which were modified by section 2 or 3 of the Fair Sen-11

tencing Act of 2010 (Public Law 111–220; 124 Stat. 12

2372), that was committed before August 3, 2010. 13

(b) DEFENDANTS PREVIOUSLY SENTENCED.—A 14

court that imposed a sentence for a covered offense, may, 15

on motion of the defendant, the Director of the Bureau 16

of Prisons, the attorney for the Government, or the court, 17

impose a reduced sentence as if sections 2 and 3 of the 18

Fair Sentencing Act of 2010 (Public Law 111–220; 124 19

Stat. 2372) were in effect at the time the covered offense 20

was committed. 21

(c) LIMITATIONS.—No court shall entertain a motion 22

made under this section to reduce a sentence if the sen-23

tence was previously imposed or previously reduced in ac-24

cordance with the amendments made by sections 2 and 25

3 of the Fair Sentencing Act of 2010 (Public Law 111– 26
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220; 124 Stat. 2372) or if a motion made under this sec-1

tion to reduce the sentence was previously denied. Nothing 2

in this section shall be construed to require a court to re-3

duce any sentence pursuant to this section. 4

SEC. 4. SENTENCING MODIFICATIONS FOR CERTAIN DRUG 5

OFFENSES. 6

(a) CONTROLLED SUBSTANCES ACT.—Section 7

401(b)(1) of the Controlled Substances Act (21 U.S.C. 8

841(b)(1)) is amended— 9

(1) in subparagraph (A), in the flush text fol-10

lowing clause (viii)— 11

(A) by striking ‘‘10 years or more’’ and in-12

serting ‘‘5 years or more’’; and 13

(B) by striking ‘‘such person shall be sen-14

tenced to a term of imprisonment which may 15

not be less than 20 years and’’ and inserting 16

‘‘such person shall be sentenced to a term of 17

imprisonment which may not be less than 10 18

years and’’; and 19

(2) in subparagraph (B), in the flush text fol-20

lowing clause (viii)— 21

(A) by striking ‘‘5 years’’ and inserting ‘‘2 22

years’’; and 23

(B) by striking ‘‘not be less than 10 years’’ 24

and inserting ‘‘not be less than 5 years’’. 25
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(b) CONTROLLED SUBSTANCES IMPORT AND EXPORT 1

ACT.—Section 1010(b) of the Controlled Substances Im-2

port and Export Act (21 U.S.C. 960(b)) is amended— 3

(1) in paragraph (1), in the flush text following 4

subparagraph (H)— 5

(A) by striking ‘‘not less than 10 years’’ 6

and inserting ‘‘not less than 5 years’’; and 7

(B) by striking ‘‘such person shall be sen-8

tenced to a term of imprisonment of not less 9

than 20 years’’ and inserting ‘‘such person shall 10

be sentenced to a term of imprisonment of not 11

less than 10 years’’; and 12

(2) in paragraph (2), in the flush text following 13

subparagraph (H)— 14

(A) by striking ‘‘5 years’’ and inserting ‘‘2 15

years’’; and 16

(B) by striking ‘‘10 years’’ and inserting 17

‘‘5 years’’. 18

SEC. 5. DIRECTIVE TO THE SENTENCING COMMISSION. 19

(a) DIRECTIVE TO SENTENCING COMMISSION.—Pur-20

suant to its authority under section 994(p) of title 28, 21

United States Code, and in accordance with this section, 22

the United States Sentencing Commission shall review and 23

amend, if appropriate, its guidelines and its policy state-24

ments applicable to persons convicted of an offense under 25
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section 401 of the Controlled Substances Act (21 U.S.C. 1

841) or section 1010 of the Controlled Substances Import 2

and Export Act (21 U.S.C. 960) to ensure that the guide-3

lines and policy statements are consistent with the amend-4

ments made by sections 2 and 4 of this Act and reflect 5

the intent of Congress that such penalties be decreased 6

in accordance with the amendments made by section 4 of 7

this Act. 8

(b) CONSIDERATIONS.—In carrying out this section, 9

the United States Sentencing Commission shall con-10

sider— 11

(1) the mandate of the United States Sen-12

tencing Commission, under section 994(g) of title 13

28, United States Code, to formulate the sentencing 14

guidelines in such a way as to ‘‘minimize the likeli-15

hood that the Federal prison population will exceed 16

the capacity of the Federal prisons’’; 17

(2) the findings and conclusions of the United 18

States Sentencing Commission in its October 2011 19

report to Congress entitled, Mandatory Minimum 20

Penalties in the Federal Criminal Justice System; 21

(3) the fiscal implications of any amendments 22

or revisions to the sentencing guidelines or policy 23

statements made by the United States Sentencing 24

Commission; 25
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(4) the relevant public safety concerns involved 1

in the considerations before the United States Sen-2

tencing Commission; 3

(5) the intent of Congress that penalties for 4

violent and serious drug traffickers who present pub-5

lic safety risks remain appropriately severe; and 6

(6) the need to reduce and prevent racial dis-7

parities in Federal sentencing. 8

(c) EMERGENCY AUTHORITY.—The United States 9

Sentencing Commission shall— 10

(1) promulgate the guidelines, policy state-11

ments, or amendments provided for in this Act as 12

soon as practicable, and in any event not later than 13

120 days after the date of enactment of this Act, in 14

accordance with the procedure set forth in section 15

21(a) of the Sentencing Act of 1987 (28 U.S.C. 994 16

note), as though the authority under that Act had 17

not expired; and 18

(2) pursuant to the emergency authority pro-19

vided under paragraph (1), make such conforming 20

amendments to the Federal sentencing guidelines as 21

the Commission determines necessary to achieve 22

consistency with other guideline provisions and ap-23

plicable law. 24
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SEC. 6. REPORT BY ATTORNEY GENERAL. 1

Not later than 6 months after the date of enactment 2

of this Act, the Attorney General shall submit to the Com-3

mittees on the Judiciary of the House of Representatives 4

and the Senate a report outlining how the reduced expend-5

itures on Federal corrections and the cost savings result-6

ing from this Act will be used to help reduce overcrowding 7

in the Federal Bureau of Prisons, help increase proper in-8

vestment in law enforcement and crime prevention, and 9

help reduce criminal recidivism, thereby increasing the ef-10

fectiveness of Federal criminal justice spending. 11

SECTION 1. SHORT TITLE. 12

This Act may be cited as the ‘‘Smarter Sentencing Act 13

of 2014’’. 14

SEC. 2. APPLICABILITY OF STATUTORY MINIMUMS. 15

Section 3553(f)(1) of title 18, United States Code, is 16

amended to read as follows: 17

‘‘(1) the defendant— 18

‘‘(A) does not have more than 1 criminal 19

history point, as determined under the sen-20

tencing guidelines; or 21

‘‘(B)(i) does not have more than 2 criminal 22

history points, as determined under the sen-23

tencing guidelines; 24

‘‘(ii) has no prior convictions for any of-25

fense that has as an element the use, attempted 26
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use, or threatened use of physical force against 1

the person of another; and 2

‘‘(iii) has not been convicted of— 3

‘‘(I) a firearm offense under section 4

922 or 924; 5

‘‘(II) a sex offense (as defined in sec-6

tion 111 of the Adam Walsh Child Protec-7

tion and Safety Act of 2006 (42 U.S.C. 8

16911)); 9

‘‘(III) a Federal crime of terrorism (as 10

defined in section 2332b(g)(5)); 11

‘‘(IV) a racketeering offense under sec-12

tion 1962; or 13

‘‘(V) conspiring to use and invest il-14

licit drug profits under section 414 of the 15

Controlled Substances Act (21 U.S.C. 16

854);’’. 17

SEC. 3. CLARIFICATION OF APPLICABILITY OF THE FAIR 18

SENTENCING ACT. 19

(a) DEFINITION OF COVERED OFFENSE.—In this sec-20

tion, the term ‘‘covered offense’’ means a violation of a Fed-21

eral criminal statute, the statutory penalties for which were 22

modified by section 2 or 3 of the Fair Sentencing Act of 23

2010 (Public Law 111–220; 124 Stat. 2372), that was com-24

mitted before August 3, 2010. 25
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(b) DEFENDANTS PREVIOUSLY SENTENCED.—A court 1

that imposed a sentence for a covered offense, may, on mo-2

tion of the defendant, the Director of the Bureau of Prisons, 3

the attorney for the Government, or the court, impose a re-4

duced sentence as if sections 2 and 3 of the Fair Sentencing 5

Act of 2010 (Public Law 111–220; 124 Stat. 2372) were 6

in effect at the time the covered offense was committed. 7

(c) LIMITATIONS.—No court shall entertain a motion 8

made under this section to reduce a sentence if the sentence 9

was previously imposed or previously reduced in accord-10

ance with the amendments made by sections 2 and 3 of the 11

Fair Sentencing Act of 2010 (Public Law 111–220; 124 12

Stat. 2372) or if a motion made under this section to reduce 13

the sentence was previously denied. Nothing in this section 14

shall be construed to require a court to reduce any sentence 15

pursuant to this section. 16

SEC. 4. SENTENCING MODIFICATIONS FOR CERTAIN DRUG 17

OFFENSES. 18

(a) CONTROLLED SUBSTANCES ACT.—Section 19

401(b)(1) of the Controlled Substances Act (21 U.S.C. 20

841(b)(1)) is amended— 21

(1) in subparagraph (A), in the flush text fol-22

lowing clause (viii)— 23

(A) by striking ‘‘10 years or more’’ and in-24

serting ‘‘5 years or more’’; and 25
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(B) by striking ‘‘such person shall be sen-1

tenced to a term of imprisonment which may not 2

be less than 20 years and’’ and inserting ‘‘such 3

person shall be sentenced to a term of imprison-4

ment which may not be less than 10 years and’’; 5

and 6

(2) in subparagraph (B), in the flush text fol-7

lowing clause (viii)— 8

(A) by striking ‘‘5 years’’ and inserting ‘‘2 9

years’’; and 10

(B) by striking ‘‘not be less than 10 years’’ 11

and inserting ‘‘not be less than 5 years’’. 12

(b) CONTROLLED SUBSTANCES IMPORT AND EXPORT 13

ACT.—Section 1010(b) of the Controlled Substances Import 14

and Export Act (21 U.S.C. 960(b)) is amended— 15

(1) in paragraph (1), in the flush text following 16

subparagraph (H)— 17

(A) by striking ‘‘not less than 10 years’’ 18

and inserting ‘‘not less than 5 years’’; and 19

(B) by striking ‘‘such person shall be sen-20

tenced to a term of imprisonment of not less 21

than 20 years’’ and inserting ‘‘such person shall 22

be sentenced to a term of imprisonment of not 23

less than 10 years’’; and 24
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(2) in paragraph (2), in the flush text following 1

subparagraph (H)— 2

(A) by striking ‘‘5 years’’ and inserting ‘‘2 3

years’’; and 4

(B) by striking ‘‘10 years’’ and inserting ‘‘5 5

years’’. 6

SEC. 5. DIRECTIVE TO THE SENTENCING COMMISSION. 7

(a) DIRECTIVE TO SENTENCING COMMISSION.—Pursu-8

ant to its authority under section 994(p) of title 28, United 9

States Code, and in accordance with this section, the United 10

States Sentencing Commission shall review and amend, if 11

appropriate, its guidelines and its policy statements appli-12

cable to persons convicted of an offense under section 401 13

of the Controlled Substances Act (21 U.S.C. 841) or section 14

1010 of the Controlled Substances Import and Export Act 15

(21 U.S.C. 960) to ensure that the guidelines and policy 16

statements are consistent with the amendments made by sec-17

tions 2 and 4 of this Act and reflect the intent of Congress 18

that such penalties be decreased in accordance with the 19

amendments made by section 4 of this Act. 20

(b) CONSIDERATIONS.—In carrying out this section, 21

the United States Sentencing Commission shall consider— 22

(1) the mandate of the United States Sentencing 23

Commission, under section 994(g) of title 28, United 24

States Code, to formulate the sentencing guidelines in 25
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such a way as to ‘‘minimize the likelihood that the 1

Federal prison population will exceed the capacity of 2

the Federal prisons’’; 3

(2) the findings and conclusions of the United 4

States Sentencing Commission in its October 2011 re-5

port to Congress entitled, Mandatory Minimum Pen-6

alties in the Federal Criminal Justice System; 7

(3) the fiscal implications of any amendments or 8

revisions to the sentencing guidelines or policy state-9

ments made by the United States Sentencing Com-10

mission; 11

(4) the relevant public safety concerns involved 12

in the considerations before the United States Sen-13

tencing Commission; 14

(5) the intent of Congress that severe sentences 15

for violent, repeat, and serious drug traffickers who 16

present public safety risks remain in place; and 17

(6) the need to reduce and prevent racial dis-18

parities in Federal sentencing. 19

(c) EMERGENCY AUTHORITY.—The United States Sen-20

tencing Commission shall— 21

(1) promulgate the guidelines, policy statements, 22

or amendments provided for in this Act as soon as 23

practicable, and in any event not later than 120 days 24

after the date of enactment of this Act, in accordance 25
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with the procedure set forth in section 21(a) of the 1

Sentencing Act of 1987 (28 U.S.C. 994 note), as 2

though the authority under that Act had not expired; 3

and 4

(2) pursuant to the emergency authority pro-5

vided under paragraph (1), make such conforming 6

amendments to the Federal sentencing guidelines as 7

the Commission determines necessary to achieve con-8

sistency with other guideline provisions and applica-9

ble law. 10

SEC. 6. REPORT BY ATTORNEY GENERAL. 11

Not later than 6 months after the date of enactment 12

of this Act, the Attorney General shall submit to the Com-13

mittees on the Judiciary of the House of Representatives 14

and the Senate a report outlining how the reduced expendi-15

tures on Federal corrections and the cost savings resulting 16

from this Act will be used to help reduce overcrowding in 17

the Federal Bureau of Prisons, help increase proper invest-18

ment in law enforcement and crime prevention, and help 19

reduce criminal recidivism, thereby increasing the effective-20

ness of Federal criminal justice spending. 21

SEC. 7. REPORT ON FEDERAL CRIMINAL OFFENSES. 22

(a) DEFINITIONS.—In this section— 23
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(1) the term ‘‘criminal regulatory offense’’ means 1

a Federal regulation that is enforceable by a criminal 2

penalty; and 3

(2) the term ‘‘criminal statutory offense’’ means 4

a criminal offense under a Federal statute. 5

(b) REPORT ON CRIMINAL STATUTORY OFFENSES.— 6

Not later than 1 year after the date of enactment of this 7

Act, the Attorney General shall submit to the Committee 8

on the Judiciary of the Senate and the Committee on the 9

Judiciary of the House of Representatives a report, which 10

shall include— 11

(1) a list of all criminal statutory offenses, in-12

cluding a list of the elements for each criminal statu-13

tory offense; and 14

(2) for each criminal statutory offense listed 15

under paragraph (1)— 16

(A) the potential criminal penalty for the 17

criminal statutory offense; 18

(B) the number of prosecutions for the 19

criminal statutory offense brought by the Depart-20

ment of Justice each year for the 15-year period 21

preceding the date of enactment of this Act; and 22

(C) the mens rea requirement for the crimi-23

nal statutory offense. 24

(c) REPORT ON CRIMINAL REGULATORY OFFENSES.— 25
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(1) REPORTS.—Not later than 1 year after the 1

date of enactment of this Act, the head of each Federal 2

agency described in paragraph (2) shall submit to the 3

Committee on the Judiciary of the Senate and the 4

Committee on the Judiciary of the House of Rep-5

resentatives a report, which shall include— 6

(A) a list of all criminal regulatory offenses 7

enforceable by the agency; and 8

(B) for each criminal regulatory offense list-9

ed under subparagraph (A)— 10

(i) the potential criminal penalty for a 11

violation of the criminal regulatory offense; 12

(ii) the number of violations of the 13

criminal regulatory offense referred to the 14

Department of Justice for prosecution in 15

each of the years during the 15-year period 16

preceding the date of enactment of this Act; 17

and 18

(iii) the mens rea requirement for the 19

criminal regulatory offense. 20

(2) AGENCIES DESCRIBED.—The Federal agen-21

cies described in this paragraph are the Department 22

of Agriculture, the Department of Commerce, the De-23

partment of Education, the Department of Energy, 24

the Department of Health and Human Services, the 25
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Department of Homeland Security, the Department of 1

Housing and Urban Development, the Department of 2

the Interior, the Department of Labor, the Depart-3

ment of Transportation, the Department of the Treas-4

ury, the Commodity Futures Trading Commission, 5

the Consumer Product Safety Commission, the Equal 6

Employment Opportunity Commission, the Export- 7

Import Bank of the United States, the Farm Credit 8

Administration, the Federal Communications Com-9

mission, the Federal Deposit Insurance Corporation, 10

the Federal Election Commission, the Federal Labor 11

Relations Authority, the Federal Maritime Commis-12

sion, the Federal Mine Safety and Health Review 13

Commission, the Federal Trade Commission, the Na-14

tional Labor Relations Board, the National Transpor-15

tation Safety Board, the Nuclear Regulatory Commis-16

sion, the Occupational Safety and Health Review 17

Commission, the Office of Compliance, the Postal Reg-18

ulatory Commission, the Securities and Exchange 19

Commission, the Securities Investor Protection Cor-20

poration, the Environmental Protection Agency, the 21

Small Business Administration, the Federal Housing 22

Finance Agency, and the Office of Government Ethics. 23

(d) INDEX.—Not later than 2 years after the date of 24

enactment of this Act— 25
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(1) the Attorney General shall establish a pub-1

lically accessible index of each criminal statutory of-2

fense listed in the report required under subsection (b) 3

and make the index available and freely accessible on 4

the website of the Department of Justice; and 5

(2) the head of each agency described in sub-6

section (c)(2) shall establish a publically accessible 7

index of each criminal regulatory offense listed in the 8

report required under subsection (c)(1) and make the 9

index available and freely accessible on the website of 10

the agency. 11

(e) RULE OF CONSTRUCTION.—Nothing in this section 12

shall be construed to require or authorize appropriations. 13

SEC. 8. SEXUAL ASSAULT OFFENSES. 14

Chapter 109A of title 18, United States Code, is 15

amended— 16

(1) in section 2241— 17

(A) in subsection (a), in the flush text fol-18

lowing paragraph (2), by inserting ‘‘not less 19

than 5’’ after ‘‘term of years’’; and 20

(B) in subsection (b), in the flush text fol-21

lowing paragraph (2)(B), by inserting ‘‘not less 22

than 5’’ after ‘‘term of years’’; 23
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(2) in section 2242, in the flush text following 1

paragraph (2)(B), by inserting ‘‘not less than 5’’ after 2

‘‘term of years’’; 3

(3) in section 2243— 4

(A) in subsection (a), in the flush text fol-5

lowing paragraph (2), by inserting ‘‘not less 6

than 5 years and’’ after ‘‘imprisoned’’; and 7

(B) in subsection (b), in the flush text fol-8

lowing paragraph (2), by inserting ‘‘not less 9

than 5 years and’’ after ‘‘imprisoned’’; and 10

(4) by amending section 2245 to read as follows: 11

‘‘§ 2245. Offenses resulting in death 12

‘‘A person who— 13

‘‘(1) in the course of an offense under this chap-14

ter or section 1591, 2251, 2251A, or 2260 murders an 15

individual, shall be punished by death or imprisoned 16

for any term of years not less than 5 years or for life; 17

and 18

‘‘(2) in the course of an offense under section 19

2421, 2422, 2423, or 2425 murders an individual, 20

shall be punished by death or imprisoned for any 21

term of years or for life.’’. 22
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SEC. 9. DOMESTIC VIOLENCE OFFENSES. 1

Section 2261(b) of title 18, United States Code, is 2

amended by striking paragraphs (1), (2), and (3) and in-3

serting the following: 4

‘‘(1) if death of the victim results— 5

‘‘(A) in the case of a violation of this sec-6

tion, for any term of years not less than 10 or 7

for life; and 8

‘‘(B) in the case of a violation of section 9

2261A, for life or any term of years; 10

‘‘(2) if permanent disfigurement or life threat-11

ening bodily injury to the victim results— 12

‘‘(A) in the case of a violation of this sec-13

tion, for not more than 25 years; and 14

‘‘(B) in the case of a violation of section 15

2261A, for not more than 20 years; 16

‘‘(3) if serious bodily injury to the victim results 17

or if the offender uses a dangerous weapon during the 18

offense— 19

‘‘(A) in the case of a violation of this sec-20

tion, for not more than 15 years; and 21

‘‘(B) in the case of a violation of section 22

2261A, for not more than 10 years;’’. 23
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SEC. 10. MANDATORY MINIMUM SENTENCES FOR CERTAIN 1

OFFENSES RELATING TO THE PROVISION OF 2

ARMS TO TERRORISTS OR PROLIFERATORS 3

OF WEAPONS OF MASS DESTRUCTION. 4

(a) INTERNATIONAL EMERGENCY ECONOMIC POWERS 5

ACT.—Section 206 of the International Emergency Eco-6

nomic Powers Act (50 U.S.C. 1705) is amended— 7

(1) in subsection (c), by striking ‘‘A person’’ and 8

inserting ‘‘Subject to subsection (d), a person’’; and 9

(2) by adding at the end the following: 10

‘‘(d) MINIMUM TERM OF IMPRISONMENT FOR CERTAIN 11

ACTS RELATING TO THE PROVISION OF ARMS TO TERROR-12

ISTS OR PROLIFERATORS OF WEAPONS OF MASS DESTRUC-13

TION.— 14

‘‘(1) IN GENERAL.—A natural person who will-15

fully commits, willfully attempts to commit, or will-16

fully conspires to commit, or aids or abets in the com-17

mission of, an unlawful act described in paragraph 18

(2) shall, upon conviction, be imprisoned for a term 19

of not less than 5 years. 20

‘‘(2) UNLAWFUL ACTS DESCRIBED.—An unlawful 21

act described in this paragraph is an unlawful act 22

described in subsection (a) that involves— 23

‘‘(A) the provision of defense articles or de-24

fense services to— 25

‘‘(i) a state sponsor of terrorism; 26
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‘‘(ii) an organization designated as a 1

foreign terrorist organization under section 2

219(a) of the Immigration and Nationality 3

Act (8 U.S.C. 1189(a)); or 4

‘‘(iii) a person on the list of specially 5

designated nationals and blocked persons 6

maintained by the Office of Foreign Assets 7

Control of the Department of the Treasury 8

for an activity relating to support for inter-9

national terrorism or the proliferation of 10

weapons of mass destruction; or 11

‘‘(B) the exportation of goods or services to 12

any person in connection with a program of a 13

foreign country or foreign person to develop 14

weapons of mass destruction. 15

‘‘(3) DEFINITIONS.—In this subsection: 16

‘‘(A) DEFENSE ARTICLE; DEFENSE SERV-17

ICE.—The terms ‘defense article’ and ‘defense 18

service’ have the meanings given those terms in 19

section 47 of the Arms Export Control Act (22 20

U.S.C. 2794). 21

‘‘(B) STATE SPONSOR OF TERRORISM.—The 22

term ‘state sponsor of terrorism’ means any 23

country the government of which the Secretary of 24

State has determined has repeatedly provided 25
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support for acts of international terrorism pur-1

suant to— 2

‘‘(i) section 6(j)(1)(A) of the Export 3

Administration Act of 1979 (50 U.S.C. 4

App. 2405(j)(1)(A)) (as in effect pursuant 5

to this Act); 6

‘‘(ii) section 40(d) of the Arms Export 7

Control Act (22 U.S.C. 2780(d)); or 8

‘‘(iii) section 620A(a) of the Foreign 9

Assistance Act of 1961 (22 U.S.C. 10

2371(a)).’’. 11

(b) TRADING WITH THE ENEMY ACT.—Section 5 of 12

the Trading with the Enemy Act (50 U.S.C. App.) is 13

amended by adding at the end the following: 14

‘‘(c) MINIMUM TERM OF IMPRISONMENT FOR CERTAIN 15

ACTS RELATING TO THE PROVISION OF ARMS TO TERROR-16

ISTS OR PROLIFERATORS OF WEAPONS OF MASS DESTRUC-17

TION.— 18

‘‘(1) IN GENERAL.—A natural person who will-19

fully commits, willfully attempts to commit, or will-20

fully conspires to commit, or aids or abets in the com-21

mission of, an unlawful act described in paragraph 22

(2) shall, upon conviction, be imprisoned for a term 23

of not less than 5 years. 24
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‘‘(2) UNLAWFUL ACTS DESCRIBED.—An unlawful 1

act described in this paragraph is an act in violation 2

of the provisions of this Act or any license, order, reg-3

ulation, or prohibition issued under this Act that in-4

volves— 5

‘‘(A) the provision of defense articles or de-6

fense services to— 7

‘‘(i) a state sponsor of terrorism; 8

‘‘(ii) an organization designated as a 9

foreign terrorist organization under section 10

219(a) of the Immigration and Nationality 11

Act (8 U.S.C. 1189(a)); or 12

‘‘(iii) a person on the list of specially 13

designated nationals and blocked persons 14

maintained by the Office of Foreign Assets 15

Control of the Department of the Treasury 16

for an activity relating to support for inter-17

national terrorism or the proliferation of 18

weapons of mass destruction; or 19

‘‘(B) the exportation of goods or services to 20

any person in connection with a program of a 21

foreign country or foreign person to develop 22

weapons of mass destruction. 23

‘‘(3) DEFINITIONS.—In this subsection: 24

VerDate Mar 15 2010 21:22 Mar 11, 2014 Jkt 039200 PO 00000 Frm 00023 Fmt 6652 Sfmt 6203 E:\BILLS\S1410.RS S1410em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 B
IL

LS



24 

•S 1410 RS

‘‘(A) DEFENSE ARTICLE; DEFENSE SERV-1

ICE.—The terms ‘defense article’ and ‘defense 2

service’ have the meanings given those terms in 3

section 47 of the Arms Export Control Act (22 4

U.S.C. 2794). 5

‘‘(B) STATE SPONSOR OF TERRORISM.—The 6

term ‘state sponsor of terrorism’ has the meaning 7

given that term in section 206(d)(3) of the Inter-8

national Emergency Economic Powers Act.’’. 9

(c) ARMS EXPORT CONTROL ACT.—Section 38(c) of the 10

Arms Export Control Act (22 U.S.C. 2778(c)) is amended 11

by striking ‘‘shall upon conviction be fined’’ and all that 12

follows and inserting the following: ‘‘shall upon convic-13

tion— 14

‘‘(1) subject to paragraph (2), be fined for each 15

violation not more than $1,000,000 or imprisoned not 16

more than 20 years, or both; and 17

‘‘(2) be imprisoned not less than 5 years if the 18

violation involves the export of defense articles or de-19

fense services to— 20

‘‘(A) a state sponsor of terrorism (as defined 21

in section 206(d)(3) of the International Emer-22

gency Economic Powers Act); 23

‘‘(B) an organization designated as a for-24

eign terrorist organization under section 219(a) 25
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of the Immigration and Nationality Act (8 1

U.S.C. 1189(a)); 2

‘‘(C) a person on the list of specially des-3

ignated nationals and blocked persons main-4

tained by the Office of Foreign Assets Control of 5

the Department of the Treasury for an activity 6

relating to support for international terrorism or 7

the proliferation of weapons of mass destruction; 8

or 9

‘‘(D) any person in connection with a pro-10

gram of a foreign country or foreign person to 11

develop weapons of mass destruction.’’. 12

(d) SMUGGLING FROM THE UNITED STATES.—Section 13

554 of title 18, United States Code, is amended— 14

(1) in subsection (a), by striking ‘‘shall be fined’’ 15

and all that follows and inserting the following: 16

‘‘shall— 17

‘‘(1) subject to paragraph (2), be fined under this 18

title, imprisoned not more than 10 years, or both; and 19

‘‘(2) be imprisoned not less than 5 years if the 20

merchandise, article, or object— 21

‘‘(A) is a defense article and was exported 22

or sent, or was attempted to be exported or sent, 23

to— 24

‘‘(i) a state sponsor of terrorism; 25
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‘‘(ii) an organization designated as a 1

foreign terrorist organization under section 2

219(a) of the Immigration and Nationality 3

Act (8 U.S.C. 1189(a)); or 4

‘‘(iii) a person on the list of specially 5

designated nationals and blocked persons 6

maintained by the Office of Foreign Assets 7

Control of the Department of the Treasury 8

for an activity relating to support for inter-9

national terrorism or the proliferation of 10

weapons of mass destruction; or 11

‘‘(B) was exported or sent, or was attempted 12

to be exported or sent, to any person in connec-13

tion with a program of a foreign country or for-14

eign person to develop weapons of mass destruc-15

tion.’’; and 16

(2) by amending subsection (b) to read as fol-17

lows: 18

‘‘(b) DEFINITIONS.—In this section: 19

‘‘(1) DEFENSE ARTICLE; DEFENSE SERVICE.— 20

The terms ‘defense article’ and ‘defense service’ have 21

the meanings given those terms in section 47 of the 22

Arms Export Control Act (22 U.S.C. 2794). 23

‘‘(2) STATE SPONSOR OF TERRORISM.—The term 24

‘state sponsor of terrorism’ has the meaning given 25
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that term in section 206(d)(3) of the International 1

Emergency Economic Powers Act.’’. 2
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF IOWA 

WESTERN DIVISION 
 

UNITED STATES OF AMERICA,  

 
Plaintiff, 

No. CR 12-4107-MWB  

vs.  
SENTENCING OPINION AND 
STATEMENT OF REASONS 

PURSUANT TO 18 U.S.C. § 3553(c) 
DISCUSSING THE DRAMATIC 
NATIONAL DISPARITY IN THE 
DEPARTMENT OF JUSTICE’S 

APPLICATION OF 21 U.S.C. § 851 
ENHANCEMENTS 

 

DOUGLAS YOUNG, 

 
Defendant. 

___________________________ 
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 This case presents a deeply disturbing, yet often replayed, shocking, dirty little 

secret of federal sentencing:  the stunningly arbitrary application by the Department of 

Justice (DOJ) of § 851 drug sentencing enhancements.1  These enhancements, at a 

                                       
 1 21 U.S.C. § 851 (2012).  On August 12, 2013, while I was completing the 
drafting of this ruling, Attorney General Holder disseminated his Memorandum to the 
United States Attorneys and Assistant Attorney General for the Criminal Division:  
Department Policy on Charging Mandatory Minimum Sentences and Recidivist 
Enhancements in Certain Drug Cases (August 12, 2013) (Holder 2013 Memo), which 
belatedly established a national policy on § 851 enhancements.  I am cautiously 

Case 5:12-cr-04107-MWB   Document 93   Filed 08/16/13   Page 2 of 75



 

3 
 

minimum, double a drug defendant’s mandatory minimum sentence and may also raise 

the maximum possible sentence, for example, from forty years to life.2  They are 

possible any time a drug defendant, facing a mandatory minimum sentence in federal 

court, has a prior qualifying drug conviction in state or federal court (even some state 

court misdemeanor convictions count), no matter how old that conviction is. 

 Recent statistics obtained from the U.S. Sentencing Commission (Commission)—

the only known data that exists on the eligibility and applications of the DOJ’s § 851 

decision making—reveal jaw-dropping, shocking disparity.  For example, a defendant 

in the Northern District of Iowa (N.D. of Iowa) who is eligible for a § 851 

enhancement is 2,532% more likely to receive it than a similarly eligible defendant in 

the bordering District of Nebraska.  Equally problematic is that, at least prior to August 

12, 2013, decisions to apply or waive § 851 enhancements were made in the absence of 

any national policy, and they are still solely within the unreviewed discretion of the 

DOJ without any requirement that the basis for the decisions be disclosed or stated on 

the record.  This is true even for non-violent, low-level drug addicts.  These decisions 

are shrouded in such complete secrecy that they make the proceedings of the former 

English Court of Star Chamber appear to be a model of criminal justice transparency.  

See In re Oliver, 333 U.S. 257, 266–271 (1948) (“The traditional Anglo-American 

distrust for secret trials has been variously ascribed to the notorious use of this practice 

by . . . the English Court of Star Chamber.”).  Attorney General Holder’s August 12, 

                                                                                                                           
encouraged to see the changes, which could lead to much less arbitrary, less racially 
discriminatory, and fairer and more just application of the § 851 enhancements.  These 
benefits could come to pass, however, only if this new policy—and from experience the 
“if” needs to be strongly emphasized—is actually uniformly implemented and followed 
in the 94 districts, admittedly a daunting task for an Attorney General and the Criminal 
Division. 
  
 2 21 U.S.C. § 841(b)(1)(B)(viii) (2012). 
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2013, Memorandum to the United States Attorneys and Assistant Attorney General for 

the Criminal Division:  Department Policy on Charging Mandatory Minimum 

Sentences and Recidivist Enhancements in Certain Drug Cases (Holder 2013 Memo), 

while establishing a national policy for § 841 enhancements, does nothing to pull aside 

the cloak of secrecy shrouding the nationwide disparities in the application of § 851 

enhancements. 

 

I. INTRODUCTION – DEFENDANT DOUGLAS YOUNG 

 Defendant Douglas Young, whose situation brings the issue of the § 851 

enhancement before me now, pleaded guilty to conspiracy to distribute 28 grams or 

more of cocaine base following a prior conviction for a felony drug offense (count 1) 

and possession with intent to distribute 28 grams or more of cocaine base (count 2) in 

violation of 21 U.S.C. §§ 846, 841(b)(1)(B), and 851.  His preliminary Presentence 

Investigation Report revealed, inter alia, that he is a 37-year-old African-American 

male with a Total Offense Level of 29, and 3 criminal history points, putting him in 

Criminal History Category II.  Mr. Young’s advisory U.S. Guideline range was 93 to 

121 months.  His entire criminal history scoring consisted of one offense—a conviction 

in Cook County, Illinois, in 1996, at age 20, for the manufacture/delivery of a 

controlled substance—cocaine base.  He received probation, which he successfully 

completed without notation of any probation violations.  His mandatory minimum 

sentence of 60 months is doubled to 120 months as a result of a § 851 enhancement for 

this 17-year-old conviction, and his maximum sentence of 40 years is increased to life, 

as well.  However, after objections were filed by defense counsel, Mr. Young argued 

that his one prior conviction should receive no criminal history points, and the AUSA, 

the U.S. probation officer, and I agreed.  Thus, Mr. Young is in Criminal History 

Category I and is now safety-valve eligible. 
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 Both pre-3 and post-4 Fair Sentencing Act,5 I have used a 1:1 crack-to-powder 

ratio, rather than the historical 100:1 ratio prior to the FSA and the current 18:1 ratio 

post-FSA.  If I use this 1:1 ratio, Mr. Young would have a base offense level of 26, 

minus 3 levels for acceptance of responsibility, for a Total Offense level of 23.  

Combined with his Criminal History Category II, this results in an advisory Guideline 

range of 51 to 63 months.  However, in the final PSR, Mr. Young dropped to a 

Criminal History Category I, and is now safety-valve eligible with a Guideline range of 

70 to 87 months, which lowers to 37 to 46 months using the 1:1 ratio.  Because 

Mr. Young is safety-valve eligible, he no longer has the 5-year mandatory minimum, 

and the § 851 enhancement no longer doubles that mandatory minimum, but it still 

raises his maximum statutory sentence to life  

 Nevertheless, in a somewhat bizarre “O. Henry” ending, the AUSA did make a 

substantial assistance motion, but also made a Motion For Upward Departure For 

Under-Representation Of Criminal History (docket no. 88), because Mr. Young’s 

Criminal History Category is I, despite his previous conviction for a felony drug-

trafficking offense in 1996.   I say “bizarre,” because a strong argument can be made 

that Mr. Young is in the class of 74% of defendants nationally who are eligible for a 

§ 851 enhancement, yet have it waived.  It seems that a defendant, like Mr. Young, 

who pleads guilty, signs a cooperation plea agreement, actually cooperates to the degree 

to earn a prosecution recommendation for a substantial assistance reduction (which, in 

this district, is a very high bar), and who has a 17-year-old predicate state court drug 

conviction, where he received probation and successfully completed it, so that he 

                                       
 3 United States v. Gully, 619 F. Supp. 2d 633 (N.D. Iowa 2009). 
 
 4 United States v. Williams, 788 F. Supp. 2d 847 (N.D. Iowa 2011). 
 
 5 Pub. L. No. 111-220, 124 Stat. 2372. 
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received no criminal history points, is likely the kind of defendant who should receive a 

waiver of his § 851 enhancement.  I denied the AUSA’s Motion For Upward 

Departure.  Thus, owing to the convoluted workings of Mr. Young’s criminal history 

scoring, making him safety-valve eligible, and my rejection of the AUSA’s attempt to 

reimpose sentencing consequences for Mr. Young’s prior conviction, the harsh effect of 

a § 851 enhancement here was minimized for Mr. Young—but that is a very rare 

occurrence in this district. 

 Addressing the individual 3553(a) factors, I find that the 1:1 ratio issue is the 

only mitigating factor, which is why I am not varying any lower than the revised 1:1 

ratio range of 37 to 46 months.  Mr. Young asserted that the following aspects of his 

history and characteristics warranted a lower sentence:   

• He was born in Chicago and had an unstable 
childhood; 

• His mother was a drug addict, who was eventually 
murdered in 2008; 

• His father was often absent from the family home as 
he traveled in the United States Army; 

• At one point in his childhood, the State of Illinois 
Department of Children and Family Services 
conducted a home study and found that his mother 
was neglectful of him and his sister.  Although no 
removal proceedings were conducted, he and his 
sister eventually moved in with their maternal 
grandmother; 

• He has a history of marijuana use and completed a 
drug treatment program while on supervised release; 
and 
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• He was compliant while on pretrial release and, while 
he should not get kudos for doing what he is supposed 
to be doing, his being compliant on pretrial release 
indicates that he is amenable to supervision. 

Defendant’s Brief In Support Of Motion For Downward Variance (docket no. 87-1), 3-

4.  I have balanced against these mitigating factors the following aggravating factors: 

• The length of the charged drug conspiracy and the 
frequency of purchases for distribution; 

• The lack of any reportable Social Security 
Administration (SSA) income for years 2008 through 
2012 and very minimal reportable income for years 
2003 to 2007; 

• His claims of self-employment income from cutting 
hair of $500 per month from 2010 to the present, 
with no record of SSA earnings for those years; and 

• His child-support obligation of $200 per month, but 
in arrears by over $10,000 

Balancing all relevant factors, Mr. Young’s August 12, 2013, Motion For Downward 

Variance (docket no. 87) is granted only to the extent that I have applied a 1:1 ratio.   

Ultimately, after evaluating the U.S.S.G. § 5K1.1 factors, I did reduce Mr. Young’s 

sentence, based solely on application of a 1:1 ratio and Mr. Young’s substantial 

assistance, to 24 months of incarceration followed by 4 years of supervised release on 

each count, to run concurrently, with certain other conditions as stated on the record. 

 
II. THE OVERVIEW 

A. How The § 851 Enhancement Works 

 I turn now to the § 851 enhancement issue in this and other cases.  Pursuant to 

the penalty provisions set forth in 21 U.S.C. § 841(b)(1), enhanced penalties, including 
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increased mandatory minimum and maximum terms of imprisonment, apply if the 

defendant has a prior conviction for a “felony drug offense.”  “Felony drug offense” is 

defined as “an offense that is punishable by imprisonment for more than one year under 

any law of the United States or of a State or foreign country that prohibits or restricts 

conduct relating to narcotic drugs, marihuana, anabolic steroids, or depressant or 

stimulant substances.”  21 U.S.C. § 802(44).  This sweeping definition includes many 

state drug convictions that the various states define under state law as misdemeanors.  

Unlike criminal history scoring under the Federal Sentencing Guidelines, no conviction 

is too old to be used as an enhancement.  These enhancements are usually referred to as 

“§ 851 enhancements” because 21 U.S.C. § 851 establishes and prescribes certain 

notice and other procedural requirements that trigger them.6   

 In my experience, many § 851 enhancements involve only relatively minor state 

drug offenses classified as some variation of a misdemeanor under state law.  Many 

predicate prior offenses are also decades old, where the defendant never served so 

much as one day in jail, and often paid only a small fine.   

 The highest penalties in federal drug cases are for convictions under 21 U.S.C. 

§ 841(b)(1)(A).  This subsection applies when the offense of conviction involves 

specifically identified drugs coupled with specific quantities of those drugs.  A first-

time drug offender convicted under § 841(b)(1)(A) faces a statutory mandatory 

                                       
 6 The procedural requirements include notice by way of information prior to trial 
or plea filed by the U.S. Attorney “stating in writing the previous convictions to be 
relied upon.”  21 U.S.C. § 851(a)(1).  Section 851(b) provides the defendant and the 
defense attorney an opportunity to affirm or deny the predicate convictions.  If the 
defendant denies the prior convictions or claims they are invalid, the court shall hold a 
hearing and at the request of either party “shall enter finding[s] of fact and conclusions 
of law.”  21 U.S.C. § 851(c)(1).  Also, a person alleging the prior conviction was 
obtained in violation of the U.S. Constitution is required to set forth the basis with 
“particularity.”  21 U.S.C. § 851(c)(2). 
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minimum sentencing range of ten years and a maximum sentence of life.  With a prior 

“felony drug conviction,” the mandatory minimum doubles to twenty years.  With two 

prior “felony drug convictions,” a mandatory life sentence must be given.  21 U.S.C. 

§ 841(b)(1)(A).  On the other hand, § 841(b)(1)(B) applies to offenses involving lower 

quantities of drugs.  A five-year mandatory minimum applies with no “prior felony 

drug” convictions, while a prior “felony drug” conviction, doubles the mandatory 

minimum to ten years.7  

 
B. A Brief History Of Recidivist Enhancements And 

§ 851 

 The modern history of experimentation with enhancements for prior drug 

convictions can be traced back to the 1964 amendments to the Narcotic Drug Import 

and Export Act of 1958.8  This statutory scheme automatically required the mandatory 

                                       
 7 As used in this opinion, the phrase “at least doubles” the sentence or similar 
phrases refers to the above description of how § 851 enhancements works.  
Unfortunately, the Commission’s data does not reveal when more than one § 851 
enhancement was actually applied to the same defendant. 
 
 8 Title 21 U.S.C. § 174 (1964), provided, as follows: 
 

Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under its 
control or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such narcotic 
drug after being imported or brought in, knowing the same 
to have been imported or brought into the United States 
contrary to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty years and, 
in addition, may be fined not more than $20,000. For a 
second or subsequent offense (as determined under section 
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minimum sentence to be doubled when the offender had a qualifying prior drug 

conviction.  Title II of the Comprehensive Drug Abuse Prevention and Control Act of 

1970, better known as the Controlled Substances Act (CSA), repealed and replaced the 

Narcotic Drug Import and Export Act.  Pub. L. No. 91-513, 84 Stat. 1236 (Oct. 27, 

1970), codified at 21 U.S.C. §§ 801-904.  The CSA afforded judges and prosecutors 

some leeway for the application of the prior drug conviction enhancement.  The CSA 

also replaced mandatory minimum sentences with maximum sentences for what has 

become 21 U.S.C. § 841.   

 The House Committee, in reporting on the House bill, explained the reasons for 

revising the penalty structure:  

 The foregoing sentencing procedures give maximum 
flexibility to judges, permitting them to tailor the period of 
imprisonment, as well as the fine, to the circumstances 
involved in the individual case. 

                                                                                                                           
7237(c) of the Internal Revenue Code of 1954), the offender 
shall be imprisoned not less than ten or more than forty 
years and, in addition, may be fined not more than $20,000. 

Title 26 U.S.C. § 7237(c)(1) (1964), provided, as follows: 
 

(c) Conviction of second or subsequent offense. - 

(1) Prior offenses counted. - For purposes of subsections 
(a), (b), and (d) of this section, subsections (c) and (h) of 
section 2 of the Narcotic Drugs Import and Export Act, as 
amended (21 U.S.C. sec. 174), and the Act of July 11, 
1941, as amended (21 U.S.C. sec. 184a), an offender shall 
be considered a second or subsequent offender, as the case 
may be, if he previously has been convicted of any offense 
the penalty for which was provided in subsection (a) or (b) 
of this section. . . .  
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 The severity of existing penalties, involving in many 
instances minimum mandatory sentences, have led in many 
instances to reluctance on the part of prosecutors to 
prosecute some violations, where the penalties seem to be 
out of line with the seriousness of the offense. In addition, 
severe penalties, which do not take into account individual 
circumstances, and treat casual violators as severely as they 
treat hardened criminals, tend to make convictions somewhat 
more difficult to obtain. The committee feels, therefore, that 
making the penalty structure in the law more flexible can 
actually serve to have a more deterrent effect than existing 
penalties, through eliminating some of the difficulties 
prosecutors and courts have had in the past arising out of 
minimum mandatory sentences.   

H. Rep. No. 91-1444, 91st Cong., 2d Sess., 1970 U.S. Code Cong. & Admin. News, 

pp. 4566, 4576. 

 In United States v. Noland, 495 F.2d 529 (5th Cir. 1974), the first appellate case 

to be decided under the enhancement section of the 1970 CSA, the court understood 

this flexibility to be used in situations where neither the prosecutor, nor the court 

thought the enhancement desirable or necessary.  Id. at 532.  The court in Noland 

determined that it was up to the U.S. Attorney to seek enhancement if the sentence was 

to be doubled.  Judge Sidney Thomas noted, in discussing Noland, that “the statutory 

scheme was completely everted:  rather than requiring courts to impose mandatory 

minimums regardless of prosecutorial desire, courts were prohibited from enhancing 

sentences unless the government had timely filed an information stating that it intended 

to seek an enhanced sentence based on specific prior convictions.”  United States v. 

Severino, 268 F.3d 850, 863 (9th Cir. 2001).  So, the Congressional motivation for the 

injection of prosecutorial discretion for the sentencing enhancement was to overcome 

the temptation for prosecutors not to charge offenders in situations where the court was 

likely to impose an unduly harsh sentence because of a qualifying prior drug offense.  
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This is the opposite of the application of § 851 enhancements as currently applied in the 

N.D. of Iowa, where it is applied in four out of five eligible cases.  

 
C. Lack Of A National DOJ § 851 Policy 

 Until earlier this week, the DOJ did not appear to have a national policy9 for the 

94 districts as to when or why to seek a § 851 enhancement and, in the N.D. of Iowa, 

there was no discernible local policy or even a whiff of an identifiable pattern.  I have 

never been able to discern a pattern or policy of when or why a defendant receives a 

§ 851 enhancement in my nearly 20 years as a U.S. district court judge who has 

sentenced over 3,500 defendants, mostly on drug charges.  I asked one of our district’s 

most respected supervisors of probation officers to inquire among all of this district’s 

probation officers who write pre-sentence reports if any could discern a pattern.  I 

received the following response:  “I had a chance to talk with each of the writers and 

the consensus is that there really is no rhyme or reason to when the § 851 
                                       
 9 The “Ashcroft Memo,” dated Sept. 22, 2003, does mention briefly a 
superficial “policy” on § 851 enhancements in that they should be sought in “all 
appropriate cases,” but they could be waived “only after giving particular consideration 
to the nature, dates, and circumstances of the prior convictions, and the extent to which 
they are probative of criminal propensity.”  John Ashcroft, Attorney General, Memo 
Regarding Policy On Charging Of Criminal Defendants (U.S. Department of Justice, 
Sept. 22, 2003) (Ashcroft Memo), available at www.justice.gov/opa/pr/2003 
/September/03_ag_516.htm (last visited Aug. 13, 2013); see Sarah French Russell, 
Rethinking Recidivist Enhancements:  The Role of Prior Drug Convictions in Federal 
Sentencing, 43 U.C. DAVIS L. REV. 1135, 1164, (2010) [hereinafter Rethinking 
Recidivist Enhancements].  The Ashcroft Memo was superseded by the “Holder 2010 
Memo” on Department Policy on Charging and Sentencing, dated May 19, 2010, 
which makes no specific reference to § 851 enhancements.  Eric J. Holder Jr., Attorney 
General, Memorandum to All Federal Prosecutors, Department Policy on Charging and 
Sentencing (May 19, 2010) (Holder 2010 Memo), available at 
www.justice.gov/oip/holder-memo-charging-sentencing.pdf  (last visited Aug. 13, 
2013).  It was not until the Holder 2013 Memo, dated August 12, 2013, replaced the 
Holder 2010 Memo that the DOJ established a national policy for § 851 enhancements. 
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[enhancement] is filed and when it is not.”  I have also repeatedly asked defense 

counsel, on the record, if they are able to discern a pattern as to when their clients, who 

are eligible for a § 851 enhancement, receive it and when it is waived.  Not a single 

defense lawyer has ever been able to articulate a pattern—other than the criminal 

defense lawyers from Omaha, Nebraska, who routinely indicate that, had the case been 

in the District of Nebraska, the § 851 notice would have been waived.  These on-the-

record statements by the Omaha criminal defense lawyers are validated by the data 

from the Commission.  These data establish that, for the three-year sampling period, an 

eligible defendant in the N.D. of Iowa had a whopping 2,532% greater likelihood of 

receiving a § 851 enhancement than the same defendant in the District of Nebraska.  

See App. C, Figure 2C. 

 In eight of the Nation’s ninety-four federal districts, § 851 enhancements have 

been waived in every case, regardless of whether the defendant pleads, goes to trial, or 

cooperates, with or without receiving a substantial assistance motion.  In many other 

districts, the § 851 enhancements were used as a plea hammer to induce a defendant to 

plead—then withdrawn when the defendant did plead.  In the N.D. of Iowa, already this 

year, I have sentenced numerous defendants with § 851 enhancements, regardless of 

whether they pled, or pled and cooperated, and did or did not receive a substantial 

assistance motion.  Indeed, in one case, the § 851 notice was not waived where a 

defendant pled, cooperated, was given a U.S.S.G. § 5K1.1 motion, but not an 18 

U.S.C. § 3553(e) motion, so that the defendant received the full brunt of the doubling 

of her mandatory minimum sentence, even though she was the least culpable defendant 

in a small methamphetamine conspiracy.  She received the second longest sentence of 

any of her co-defendants.  United States v. Newhouse, ___ F. Supp. 2d ___, 2013 WL 

346432, *26, *30 (N.D. Iowa Jan. 30, 2013).  
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 At long last, on August 12, 2013, Attorney General Holder issued his 2013 

Memo establishing a national policy on charging mandatory minimum sentences and 

recidivist enhancements in drug cases.  In pertinent part, the Holder 2013 Memo 

addressed § 851 enhancements, as follows: 

 Recidivist Enhancements:  Prosecutors should 
decline to file an information pursuant to 21 U.S.C. § 851 
unless the defendant is involved in conduct that makes the 
case appropriate for severe sanctions.  When determining 
whether an enhancement is appropriate, prosecutors should 
consider the following factors: 

 Whether the defendant was an organizer, 
leader, manager or supervisor of others within 
a criminal organization; 

 Whether the defendant was involved in the use 
or threat of violence in connection with the 
offense; 

 The nature of the defendant’s criminal history, 
including any prior history of violent conduct 
or recent prior convictions for serious 
offenses; 

 Whether the defendant has significant ties to 
large-scale drug trafficking organizations, 
gangs, or cartels; 

 Whether the filing would create a gross 
sentencing disparity with equally or more 
culpable co-defendants; and 

 Other case-specific aggravating or mitigating 
factors. 

 In keeping with current policy, prosecutors are 
reminded that all charging decisions must be reviewed by a 
supervisory attorney to ensure adherence to the Principles of 
Federal Prosecution, the guidance provided by my May 19, 
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2010 memorandum, and the policy outlined in this 
memorandum. 

Holder 2013 Memo at 3. 

 
D. The Wheel of Misfortune 

 The lack of any national or local policy, at least until August 12, 2013, rendered 

application of § 851 enhancements both whimsical and arbitrary—something akin to the 

spin of a “Wheel of Misfortune”—where similarly-situated defendants in the same 

district, before the same sentencing judge, sometimes received a doubling of their 

mandatory minimum sentences and sometimes did not.10  The same was true for 

similarly-situated defendants in the same district, before different judges, and similarly-

situated defendants spanning the ninety-four districts.  Also, the opposite problem of 

unwarranted uniformity existed, where, owing to the absence of a national policy, the 

most objectively deserving defendants were never subject to an enhancement in the 

eight districts that never apply § 851 enhancements.  Given the arbitrary nature of 

§ 851 enhancements, there were no assurances that the most objectively deserving 

defendants, nationwide, were actually the defendants receiving enhancements.  

Likewise, there were no assurances that the least deserving defendants, nationwide, 

were the ones that actually received a waiver. 

 The purpose of the Sentencing Reform Act of 1984 (SRA) was to 

[P]rovide certainty and fairness in meeting the purposes of 
sentencing, avoiding unwarranted sentencing disparities 
among defendants with similar records . . . while 
maintaining sufficient flexibility to permit individualized 
sentences, where appropriate; and to “reflect, to the extent 

                                       
 10 The role of Pat Sajak, from the classic television game show “Wheel of 
Fortune,” is played, in this instance, by the DOJ Assistant Attorney General for the 
Criminal Division, and the wheel is spun not by contestants, but by the more than 
4,500 Assistant U.S. Attorneys nationwide. 
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practicable, advancement in knowledge of human behavior 
as it relates to the criminal justice process.” 28 U. S. C. 
§ 991(b)(1), Congress further specified four “purposes” of 
sentencing that the Commission must pursue in carrying out 
its mandate: “to reflect the seriousness of the offense, to 
promote respect for the law, and to provide just punishment 
for the offense”; “to afford adequate deterrence to criminal 
conduct”; “to protect the public from further crimes of the 
defendant”; and “to provide the defendant with needed . . . 
correctional treatment.” 18 U. S. C. § 3553(a)(2).  

Mistretta v. United States, 488 U.S. 361, 374 (1989).  The lack of a national, regional, 

intra-state, or local policy on § 851 enhancements rendered that stated purpose as 

illusory as David Copperfield’s Vanishing Statue of Liberty.11   

 If humans continue to be involved in federal sentencing, there will always be 

some disparity.  There was before the passage of the SRA, and there has been in each 

phase of the unfolding saga of federal Guideline sentencing.12  The current most 

                                       
 11 Kenneth R. Clark, Magic on TV:  Miss Liberty Vanishes Before Your Eyes, 
PHIL. DAILY NEWS, Apr. 7, 1983, at 45. 
 
 12 The Commission often refers to four time periods under the Guidelines:  
 

[T]he Koon period (June 13, 1996 through April 30, 2003), 
the PROTECT Act period (May 1, 2003 through June 24, 
2004), the Booker period (January 12, 2005 through 
December 10, 2007), and the Gall period (December 11, 
2007 through September 30, 2011). The Commission 
selected these periods based on Supreme Court decisions and 
legislation that influenced federal sentencing in fundamental 
ways. Specifically, in United States v. Koon, the Supreme 
Court defined the level of deference due to district courts’ 
decisions to sentence outside the guideline range and 
determined that such decisions should be reviewed for abuse 
of discretion. In passing the PROTECT Act nearly seven 
years later, Congress restricted district courts’ discretion to 
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popular gripe is that post Booker and Gall, federal judges create too much sentencing 

disparity in applying the 18 U.S.C. § 3553(a) factors.13  Indeed, there is some disparity 

                                                                                                                           
impose sentences outside the guideline range, and required 
that courts of appeals review such decisions de novo, or 
without any deference to the district court’s decision. In 
Booker, the Supreme Court struck down two statutory 
provisions in the SRA that made the guidelines mandatory, 
and also defined the standard of review for sentences on 
appeal. In Gall v. United States, the Court further defined 
the appellate standard of review.  

United States Sentencing Commission, REPORT ON THE CONTINUING IMPACT OF 

UNITED STATES V. BOOKER ON FEDERAL SENTENCING, Pt. A, pp.2-3 (Dec. 2012) (2012 
BOOKER REPORT) (footnotes omitted). 
 
 13 In a letter from the DOJ to the Commission, the DOJ voices concern for 
sentencing disparity, at least when created by others:  “[T]hey involve the continuing 
erosion of the guidelines and increasing unwarranted disparities in sentencing within 
courthouses and across the country.”  The DOJ grudgingly recognized that sentencing 
disparities are driven by more than just judicial decision making, and they have often 
“written and spoken extensively about [their] concerns with reduced certainty and 
increased unwarranted disparities in sentencing.”  Jonathan J. Wroblewski, Director, 
Office of Policy and Legislation U.S. Department of Justice, Letter from the DOJ to 
The Honorable Patti B. Saris, Chair, at p.8 (July 11, 2013). 
 
 In the 2012 BOOKER REPORT, the Commission notes,  
 

The Commission’s review of sentencing decisions suggests 
that judges view similar circumstances and weigh the section 
3553(a) factors differently, in particular individual offender 
characteristics, much as they did during the years leading up 
to the SRA. In the wake of these changes, the Commission 
has observed both increasing inconsistencies in sentencing 
practices . . . and widening demographic differences in 
sentencing. 

2012 BOOKER REPORT, 113.  
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because no two federal district court judges, over numerous cases, are likely to apply 

the Guidelines and the § 3553(a) factors in precisely the same way.  Nevertheless, there 

is no unwarranted disparity because judges are applying congressionally-mandated 

factors and their decisions are subject to appellate review.  Where there is now a 

national policy by the DOJ, with defined factors for the 94 U.S. Attorneys and the 

thousands of Assistant U.S. Attorneys to apply, I can accept that different federal 

prosecutors, like different federal judges, could, in the utmost good faith, apply the 

same factors differently and reach different results—that’s what happens when 

individuals exercise judgment.  What should be totally unacceptable and shocking to 

federal judges of all stripes, the DOJ, Congress, and the American public were the 

effects of a total lack of a national policy prior to August 12, 2013.  What we had until 

then was a standardless Wheel of Misfortune regime.14  The Commission’s data and my 

experience illustrated the dangers of such a regime:  Individual prosecutor’s wholly-

insulated § 851 charging decisions resulted in both unwarranted sentencing disparity 

and unwarranted sentencing uniformity—the worst case scenario imaginable.  

 
E. Other Problems With The Arbitrary Workings Of 

§ 851 Enhancements 

 Wholly apart from these critical considerations of arbitrary application and lack 

of transparency by the DOJ, the serious and pervasive structural deficiencies in § 851 

enhancements that existed prior to August 12, 2013, often led to bizarre and 
                                       
 14 I had personally complained in writing to the highest levels of the DOJ about 
these concerns and was blown off with a perfunctory, brief letter, many months later, 
that read like a form letter in response to a consumer complaining that the sauce was 
too sour in a frozen entrée purchased at the local grocery store.  It appeared to me that 
the DOJ had zero concerns about even examining this serious problem.  The Holder 
2013 Memo has restored my faith in the DOJ’s recognition of and interest in resolving 
this problem. 
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incomprehensibly unfair results.15  For example, take two low-level drug addict co-

defendants who, prior to August 12, 2013, pled guilty to and were sentenced for the 

same conspiracy to manufacture a small amount (as little as five grams) of homemade 

methamphetamine, made from cough medication purchased at a local drug store.  One 

was non-violent; the other had a long history of violence.  They were both fifty years 

old and lived next to each other, and both worked the night shift at a local 

manufacturing plant.  Bob had a thirty-year-old prior aggravated misdemeanor 

conviction in Iowa for possession of a small amount of marijuana.  In 1993, he paid a 

$100 fine, was given probation, never served a day in jail, and successfully completed 

his short term of probation.  He had no other prior convictions.  His co-defendant, 

John, had one prior armed robbery conviction in 2000, served an eight-year prison 

sentence, and violated his parole on several occasions before he was discharged in 
                                       
 15 Scholars have criticized the effectiveness of recidivist enhancements like the 
§ 851 enhancement.  Professor Russell notes, 
 

Empirical studies cast serious doubt on whether the 
rationales of sentencing—deterrence, incapacitation, 
retribution, and rehabilitation—support the magnitude of 
these federal enhancements. These studies suggest that 
longer prison terms do not significantly reduce recidivism 
and may even be counterproductive. Indeed, some studies 
suggest that alternatives to incarceration, such as drug 
treatment for repeat drug offenders, can be more effective 
than long prison terms at reducing recidivism and promoting 
public safety. . . .  Perhaps most significantly, there is clear 
evidence that enhancements based on prior drug convictions 
exacerbate racial disparities in the criminal justice system.  

Rethinking Recidivist Enhancements, supra, n.9, at 1139 (footnotes omitted).  I have no 
position, and take no position, on these questions because these policy considerations 
about the general wisdom of recidivist enhancements like § 851 reside exclusively in 
the other two branches of government.  
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2011.  John also had four assault convictions before his armed robbery conviction.  

John would likely have received a mandatory minimum five-year sentence, but because 

Bob’s prior misdemeanor drug conviction is a predicate to a § 851 enhancement, and 

John’s prior robbery and assault convictions are not, Bob would likely have received, at 

a minimum, the mandatory minimum sentence of ten years in a district where § 851 

enhancements were routine.   This was justice?16  Indeed, a major drug trafficker in 

federal court would not receive a recidivist enhancement with a prior state court murder 

conviction, but a low-level drug addict would receive such an enhancement with a prior 

qualifying state court misdemeanor drug conviction.  This was justice? 

 I am optimistic that fair application of the Holder 2013 Memo will rectify this 

problem going forward. 

 

                                       
 16 In the parlance of Guideline calculations, both Bob and John would have had a 
base offense level of 26, based on the 5 grams of pure methamphetamine.  They would 
each have received a 3-point reduction for acceptance of responsibility, have had no 
other guideline enhancements, and have had a total offense level of 23.  Bob’s prior 
state conviction would have been too old to count toward his criminal history, so Bob 
would have been a Criminal History I.  His advisory Guideline range would have been 
46 to 57 months, but his mandatory minimum, doubled from 60 months by a § 851 
enhancement, would have been 120 months, 74 months above the low end of his 
Guideline range, because his prior state court aggravated misdemeanor drug conviction 
is treated as a felony for purposes of the § 851 enhancement.  On the other hand, John 
would have been in Criminal History Category II, based on his armed robbery 
conviction, which scores 3 points, and no points for his 4 prior assault convictions, 
because they are more than 10 years old.  None of John’s prior 5 convictions count 
under § 851, so John would have received no enhancement.  His final offense level 
would have been the same as Bob’s and his advisory Guideline range would have been 
51 to 63 months, but his mandatory minimum sentence would have been only 60 
months.  
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III. ANALYSIS OF THE COMMISSION’S § 851 DATA 

A. Overview Of The Underlying Data On § 851 
Enhancements 

 The grim state of affairs for § 851 enhancements prior to the national policy 

established by the Holder 2013 Memo is starkly revealed by an examination of the 

Commission’s § 851 data on the one occasion that it collected such information.  Every 

year, pursuant to its statutory mandate, the Commission publishes national data 

collected from federal sentencings spanning all ninety-four districts.17  In 2011, the 

Commission conducted the first and only, additional targeted coding and analysis 

project on nationwide application of 21 U.S.C. § 851 recidivist enhancements as part of 

the REPORT TO THE CONGRESS:  MANDATORY MINIMUM PENALTIES IN THE FEDERAL 

CRIMINAL JUSTICE SYSTEM (Commission’s 2011 REPORT).  Ninety-three of the ninety-

four districts reported data, and the Commission described in detail its methodology for 

its targeted § 851 study.18   The Commission’s 2011 REPORT itself notes, “[This] study 

                                       
 17 28 U.S.C. § 995(a)(13)-(16) (2012). 
 
 18 The Sentencing Commission explains the methodology of the study, as 
follows: 
 

 To better assess the application of these penalties, the 
Commission conducted a more targeted analysis of the 
nation-wide application of 21 U.S.C. § 851 by conducting a 
specialized coding and analysis project. Assessing whether 
an offender qualifies for an enhancement under § 851 
requires analysis of two factors: 1) the instant offense of 
conviction under title 21, United States Code; and 2) prior 
qualifying drug convictions. Information about both factors 
can be determined objectively from the sentencing 
documents submitted to the Commission. Thus, evaluating 
whether § 851 enhancements are uniformly applied lends 
itself to quantitative analysis. 
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of drug offenses and mandatory minimum penalties demonstrates a lack of uniformity in 

application of the enhanced mandatory minimum penalties.”  Commission’s 2011 

REPORT at 253. 

                                                                                                                           
 The Commission used sample groups from three 
fiscal years (2006, 2008, and 2009) for the analysis. In all, 
3,050 cases from fiscal year 2006, 5,434 cases from fiscal 
year 2008, and 5,451 cases from fiscal year 2009 were 
included in this analysis. 

 Using these groups of cases, the Commission 
examined all the documents submitted for each case to 
ascertain whether the enhancement could have applied based 
on the offender’s prior criminal history. To make this 
determination, the Commission examined each offender’s 
criminal history for any prior conviction involving the 
distribution, manufacture, sale, possession with the intent to 
distribute, intent to manufacture, trafficking or importation 
or exportation of any controlled substances. The 
Commission also noted whether any such offenses were 
specifically identified as a felony and if so, included those 
cases in the analysis. For any drug offense not specifically 
identified as a felony, the Commission examined the 
sentence for the drug conviction to determine whether it 
exceeded 12 months. If so, the case was included in the 
analysis. Juvenile drug convictions were excluded from the 
analysis.  

 Once the Commission concluded than an offender 
qualified for the enhancement, the Commission examined 
the documentation to ascertain whether the court had made 
any findings of fact relating to the enhancement. The 
Commission also attempted to determine whether the 
government had affirmatively agreed not to file the 
enhancement as part of plea negotiations.  

Commission’s 2011 REPORT at 253 – 255 (footnotes omitted). 
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 Because the Commission’s 2011 REPORT does not contain the raw data used for 

the § 851 analysis, I requested it directly from the Commission, and the Commission 

quickly responded by sending me the “851 datafile,” which is contained in Appendix F.  

I then re-analyzed and reformatted the raw data in several significant ways that go far 

beyond the Commission’s analysis.  These data are presented in a variety of charts and 

graphs included in the text and appendices of this opinion.19  All of the statistics used in 

the empirical analysis sections of this opinion (B-E) and in the appendices are drawn 

exclusively from the Commission’s “851 datafile.”20  Sections B and C compare the 

                                       
 19 See App. A for districts ranked by the rate at which § 851 enhancements are 
applied to eligible offenders; App. B for the disparity in intra-state application; App. C 
for a comparison of districts in the Eighth Circuit; App. D for intra-circuit disparity 
and averages; and App. E for all information on districts listed alphabetically. 
 
 20 Notes on the Commission’s data are as follows: 
 

 The fiscal year 2006 sample was randomly selected 
from the Commission’s fiscal year 2006 datafile and 
comprises cases that were sentenced after June 6, 2006. The 
Commission selected offenders in cases where the 
enhancement was documented as part of the conviction or in 
cases sentenced under USSG §§ 2D1.1 or 2D1.2 and where 
the offenders previous criminal history included a drug 
offense.  

 Mandatory Minimum Penalties in the fiscal year 2008 
and 2009 samples were randomly selected from cases with 
complete guideline application information sentenced in the 
third and fourth quarters of those fiscal years. From this 
sample group, the Commission selected cases with the 
enhancement documented as a states of conviction, or with 
offenders with previous criminal history and sentenced 
under U.S.S.G. §§ 2D1.1 or 2D.1.2. 

 Although some federal circuit courts have held that 
juvenile felony drug convictions qualify for enhancement 
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under section 841(b), the Commission excluded juvenile 
predicate convictions from the analysis of offenses eligible 
for enhancement because presentence reports sometimes fail 
to specify whether a defendant was certified as an adult 
notwithstanding the fact that he or she was under the age of 
majority under state law. Moreover, although some federal 
courts have broadly interpreted section 802(44) to include 
convictions for offenses “related to” drugs, such as use of a 
telephone to facilitate drug trafficking, the Commission only 
included felony convictions for drug distribution 
manufacture, possession, and similar drug offenses.  

 An important limitation on the Commission’s coding 
project concerning enhancements for prior convictions for 
felony drug offenses under § 841(b) should be noted. Under 
18 U.S.C. § 802(44), a “felony drug offense” includes 
simple possession of a controlled substance that is 
punishable in excess of one year in prison even if such an 
offense is not labeled as a “felony” offense under other 
relevant state law. Such predicate convictions for simple 
possession thus can include cases in which an offender was 
sentenced to a year or less in prison or sentenced to 
probation. In reviewing the criminal history sections of 
presentence reports in order to determine whether an 
offender was eligible for enhancement under § 851 based on 
a prior conviction for simple possession of a controlled 
substance, the Commission often could not ascertain whether 
prior conditions receiving sentences of one year or less 
(including probationary sentences) were “punishable” in 
excess of one year in prison under state law. For that 
reason, the Commission only included convictions for 
simple possession that received prison sentences for more 
than one year in order to ensure that such convictions were 
in fact felonies. This approach likely was under-inclusive 
insofar as it did not include certain prior convictions that 
were eligible for enhancement under § 851.  

Commission’s 2011 REPORT at 254 nn.696-699.  Data was unavailable for the district 
of the Northern Mariana Islands. 

Case 5:12-cr-04107-MWB   Document 93   Filed 08/16/13   Page 24 of 75



 

25 
 

application of § 851 enhancements in the N.D. of Iowa to national statistics and the 

Eighth Circuit respectively.  Section D examines disparity that can be found within 

circuits, and Section E shows a lack of uniformity even in multi-district states.  All 

statistics in the text of the opinion are rounded to whole numbers, and figures in the 

footnotes and appendices are calculated to two decimal places. 

 
B. Northern District Of Iowa - § 851 Application 

Disparity 

 The N.D. of Iowa ranks fourth in the nation in its use of § 851 enhancements 

(79% of eligible defendants received a § 851 enhancement), trailing only the S.D. of 

Iowa (84%), N.D. of Florida (87%), and Guam (100%, but only three eligible 

defendants).  App. A.  Prosecutors in the N.D. of Iowa applied this enhancement at a 

rate more than six times the national median application rate (13%) and more than three 

times the national average application rate (26%).21  Compared to the national median 

application, eligible offenders in the N.D. of Iowa are 626%22 more likely to be subject 

to a § 851 enhancement and, compared to the national application average, eligible 

offenders are 311% more likely to receive a § 851 enhancement.  The mode, or most 

common application rate, nationally, was 0%.  Apps. A, E.  The application rate for 

the N.D. of Iowa in the national context is shown, just below, in Figure 2E.  

 

                                                                                                                           
 
 21 App. E (national median of application rate is 12.63%). 
 
 22 N.D. of Iowa’s 79.25% application rate divided by the national average 
application rate of 26.17%.  App. E. 
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N.D. of Iowa Compared to National § 851 Enhancement Statistics 
 

         
         
Of the ninety-three reporting districts, sixty have an application rate of 25% or less. 

This data is presented in Figure 2A, just below.  See App. A.  
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Districts’ Application Rate by Quartile 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 Only seven districts applied the enhancement in over two-thirds of eligible cases.  

Id.  Nationally, eight districts (Arizona, W.D. of Arkansas, Colorado, Louisiana, N.D. 

of Mississippi, S.D. of Ohio, E.D. of Oklahoma, and the Virgin Islands) never 

enhanced a single eligible defendant.23  The N.D. of Iowa’s 79% rate is greater than all 

of the following twenty-nine districts COMBINED:  Maryland, N.D. West Virginia, 

E.D. Texas, N.D. California, New Jersey, E.D. Arkansas, S.D. West Virginia, S.D. 

Mississippi, South Dakota, New Mexico, W.D. Missouri, Nebraska, M.D. 

Pennsylvania, W.D. Washington, Oregon, M.D. Georgia, W.D. Tennessee, Puerto 

Rico, S.D. California, N.D. Texas, Arizona, W.D. Arkansas, Colorado, M.D. 

Louisiana, N.D. Mississippi, S.D. Ohio, E.D. Oklahoma, and the Virgin Islands.  

App. A.  Eligible offenders in the N.D. of Iowa face a 271% increased likelihood of 

                                       
 23 App. E. (84 eligible defendants in Arizona, 18 in W.D. of Arkansas, 26 in 
Colorado, 15 in Louisiana, 17 in N.D. of Mississippi, 62 in S.D. of Ohio, 6 in E.D. of 
Oklahoma, and 4 in the Virgin Islands were not charged with § 851 enhancements in 
the Commission’s sample analysis). 
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receiving a § 851 enhancement compared to the average application rate in the Eighth 

Circuit.  The Eighth Circuit disparity is discussed in the next sub-section.24    

 
C. The Eighth Circuit – § 851 Application Disparity 

 The average application rate of § 851 enhancements for districts in the Eighth 

Circuit is 28%.  App. D.  The application rates in the Eighth Circuit range from 84% 

in the S.D. of Iowa, to 0% in the W.D. of Arkansas.  Id.  Of the ten districts in the 

Eighth Circuit, Iowa’s two districts are responsible for enhancing the sentences of 63% 

of the eligible offenders.  Table 1C, below, shows the total number of defendants 

sentenced for drug offenses in each district, the number and percentage of those 

defendants who were eligible for a § 841 enhancement, the number and percentage of 

eligible defendants who actually received a § 841 enhancement, the number of eligible 

defendants for whom a § 851 enhancement was waived, and the intra-state discrepancy 

in application of § 851 enhancements among districts.  Figure 1C, also below, then 

shows, in a bar graph for easy comparison, the number of defendants in each district 

who were eligible for but did not receive § 851 enhancements compared to those who 

were both eligible for and did receive § 851 enhancements. 

                                       
 24 App. D. (N.D. of Iowa had a 79.25% application rate divided by the national 
average application rate of 26.17% and the Eighth Circuit average application rate of 
28.27%). 
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District Total Eligible 
Eligible
/ Total 

Enhanced 
Enhanced 
/ Eligible 

Eligible - 
Enhanced 

Intra-state 
discrepancy 

Iowa, S 149 73 48.99% 61 83.56% 12 4.32% 
Iowa, N 107 53 49.53% 42 79.25% 11   
Missouri, E 286 147 51.40% 15 10.20% 132  35.37% 
Missouri, W 191 79 41.36% 36 45.57% 43 

 
Minnesota 211 80 37.91% 6 7.50% 74   
Nebraska 219 64 29.22% 2 3.13% 62   
Arkansas, E 86 40 46.51% 2 5.00% 38  5.00% 
Arkansas, W 43 18 41.86% 0 0.00% 18 

 
N. Dakota 57 27 47.37% 12 44.44% 15   
S. Dakota 75 25 33.33% 1 4.00% 24   

 
 

§ 851 Enhancement Application or Waiver in the Eighth Circuit’s Districts 
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 Prosecutors in the N.D. of Iowa applied this enhancement at a higher rate than 

all other districts in the Eighth Circuit except the S.D. of Iowa.  Iowa’s two federal 

district applied the § 851 enhancement to more defendants than the rest of the districts 

in the Eighth Circuit combined.  App. D.  The N.D. of Iowa alone, applied the § 851 

enhancement at a rate more than twice the amount of six other districts in the Eighth 

Circuit combined.25  Eligible defendants in the N.D. of Iowa were 1,183% more likely 

to receive at least a § 851 enhancement than the average of other districts in the Eighth 

Circuit excluding the S.D. of Iowa.  App C.    

 Although the N.D. and S.D. of Iowa differ in application by only five 

percentage points, the difference that geography can make in sentencing becomes 

apparent when the N.D. of Iowa is compared to the three federal districts, other than 

the S.D. of Iowa, that border the N.D. of Iowa.  Apps. C, D.  Nebraska is only one 

mile south of the federal courthouse in Sioux City, Iowa, where I preside, yet 

defendants are 2,532% more likely to face a § 851 enhancement in the N.D. of Iowa 

than in the D. of Nebraska.  Ironically, a very significant percentage of my drug cases, 

including those where a § 851 enhancement is applied, could have been venued and 

prosecuted in Nebraska.26  The South Dakota border is four miles to the west, but 

federal prosecutors in the D. of South Dakota apply the enhancement at one-twentieth 

the rate federal prosecutors apply it in the N.D. of Iowa.  App. C.  Defendants in 

                                       
 25 The six districts are Minnesota, E.D and W. D. of Arkansas, Nebraska, South 
Dakota, and the W.D. of Missouri.  
 
 26 Virtually all of my drug cases are conspiracy cases and most have several 
overt acts, if not the locus of the conspiracy, in South Sioux City, Nebraska.  Because 
the Tri-State Drug Task Force, made up of law enforcement personnel from Nebraska, 
South Dakota, and Iowa is located in Sioux City, Iowa, the agents prefer filing the 
cases here to avoid the 200 mile round-trip to the federal courthouse in Omaha, 
Nebraska. 
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Minnesota, an hour-and-a-half drive to the north, were less than one-tenth as likely to 

be subjected to a § 851 enhancement as defendants in the N.D. of Iowa.   Figure 5C, 

below, illustrates the rate of application of § 851 enhancements in the N.D. of Iowa 

compared to its neighbors, and Figure 2C, below, shows the percentage of increased 

likelihood of application of § 851 enhancements in the N.D. of Iowa compared to 

selected Eighth Circuit districts.  App. C. 
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Frequency Of § 851 Enhancement Application In Selected Adjacent Districts 
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Increased Likelihood of Enhancement in the N.D. Iowa 
Compared to Districts in the Eighth Circuit* 

*Excluding the W.D. of Arkansas’s 0% application rate and the S.D. of Iowa.  The 
N.D. of Iowa applies the enhancement at 95% the rate of the S. D. of Iowa 

       Figure 2C
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D. Intra-circuit – § 851 Application Disparity 

 In each circuit, I took the district with the highest § 851 application rate 

(strictest) minus the district with the lowest application rate (most lenient) to determine 

the circuit range.  The average intra-circuit range for all circuits is 59 percentage 

points.  App. D.  This average indicates that, out of every five defendants to whom an 

§ 851 enhancement was applied in the strictest district in that circuit, three of those 

defendants in the most lenient district in that circuit did not receive the enhancement.27  

Not surprisingly, the average application rate for each circuit is largely in line with the 

national average.28  Notable deviations from this standard, however, can be found in the 

circuits that sandwich my own:  The prosecutors in districts in the Tenth Circuit 

stingily file the information required for the enhancement in only 9% of eligible cases, 

but the prosecutors in districts in the Seventh Circuit average application rate of 40% 

provides a spectrum ending with leniency to the west.  

 The Eleventh Circuit’s districts have an average enhancement application rate of 

38%, while the adjacent Fifth Circuit averages only 17%.  Id.  The Eleventh Circuit 

has the largest intra-circuit disparity of 85%; curiously, two adjacent districts provide 

this extreme range.  Prosecutors in the N.D. of Florida opted to at least double the 

sentences of 60 of 69 eligible offenders over the sample period, yielding an 87% 

application rate.  Just across the border in the M.D. of Georgia, in contrast, there were 

52 eligible offenders, but prosecutors deemed only 1 warranted such a severe 

                                       
 27 This statistic was calculated by averaging the ranges of each of the eleven 
districts, excluding Guam as an outlier, where the § 851 enhancement was applied in all 
three eligible cases over the sampled period for the Commission’s “851 datafile.”  
App. D. 
 
 28 Id. (Eighth Circuit average application is 28.27%) and App. E (national 
average application is 26.17%). 
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enhancement, resulting in just a 2% application rate.  This means that offenders 

charged in the N.D. of Florida are 4,529% more likely to receive at least double the 

time that a similarly-situated defendant just to the north, in the M.D. of Georgia, would 

receive.29  The S.D. of Florida (including Miami) applied this enhancement only 14% 

of the time, less than one-sixth the rate of the N.D. of Florida.  Id.  The N.D. of 

Florida applied the § 851 enhancement at a rate equivalent to that of thirty other 

districts combined.  App. A.  Defendants in the N.D. of Georgia faced enhanced 

sentences at a rate almost twenty-five times greater than defendants in the M.D. of 

Georgia.30  The Eleventh Circuit’s extreme 85% variance in range is not the result of a 

single outlying district, but more often two districts in the same state will have widely 

different application rates.  Examples are the following:  Alabama—with the N.D.’s 

application rate of 75% compared to the M.D.’s application rate of 44%; Florida—with 

the N.D.’s application rate of 87% compared to the S.D.’s application rate of 14%; 

Georgia—with the N.D.’s application rate of 48% compared to the M.D.’s application 

rate of 2%.  Id.  Figure 1D, below, illustrates the ranges and averages of each circuit.  

The impact of the figure may be lost, because almost every circuit achieves an almost 

50% range in applications between its extreme districts.31  

 

                                       
 29 Id. (N.D. of Florida application rate is 86.96% divided by the M.D. of 
Georgia’s application rate of 1.92%). 
 
 30 Id. (M.D. of Georgia has a 1.92% application rate and the N.D. of Georgia 
has a 47.50% application rate, 24.7 times as high.)  
 
 31 Id. at Figure 1D. 
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Range and Average of § 851 Enhancement Application  
to Eligible Offenders by Circuit* 

           

 
   *The D.C. Circuit’s average application rate is 18% 

 

Figure 1D 
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E. Intra-state And National – § 851 Application 

Disparity  

 Five states (Arkansas, Louisiana, Mississippi, Ohio, and Oklahoma) have one 

district that never enhanced sentences using § 851, but has another district that did 

apply the enhancement.  That is hardly the most striking intra-state disparity, in terms 

of a particular defendant’s likelihood of a § 851 enhancement in one district in a state, 

as compared to other districts in that state, however, because Arkansas, Mississippi, 

and Oklahoma have such low percentages of enhanced defendants versus eligible 

defendants.  More striking is Louisiana’s intra-state disparity of 57% and Ohio’s intra-

state disparity of 58%.  The average disparity among these five states is 28%.  App. B. 

 Aside from the five states with a district with no § 851 enhancements, Tennessee 

offers the largest intra-state disparity in application.  In the E.D. of Tennessee, 

offenders are 3,994% more likely to receive a § 851 enhancement than in the W.D. of 

Tennessee.32  Offenders with a qualifying prior drug conviction in the W.D. of Texas 

were 2,585% more likely to have the Wheel of Misfortune land on a § 851 

enhancement than their counterparts in the N.D. of Texas.33  Georgia offenders 

unfortunate enough to be charged in the N.D. faced a 2,470% greater likelihood of a 

§ 851 enhancement than their brothers or sisters in the M.D. and 680% worse odds of a 

prosecutor not waiving the § 851 enhancement than eligible defendants in the S.D.34  

Apparently, Assistant U.S. Attorneys in the N.D. of Georgia are less persuaded by the 
                                       
 32 App. D. (E.D. of Tennessee’s 72.62% application rate divided by the W.D. of 
Tennessee’s 1.82%). 
 
 33 Id. (W.D. of Texas’s 38.02% application rate divided by the N.D. of Texas’s 
1.47%). 
 
 34 Id. (N.D. of Georgia’s 47.50% application rate divided by M.D. of Georgia’s 
1.92%). 
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state motto:  Wisdom, Justice, and Moderation.  Flying back to the East Coast, the 

birthplace and signing place of the Declaration of Independence, Pennsylvanians have 

not seemed to benefit in equality from their noble heritage.  The 2,257% increased 

opportunity for defendants in the E.D. of Pennsylvania to enjoy at least twice the 

amount of time in a federal penitentiary, compared to the unfortunately shortchanged 

offenders in the M.D. of Pennsylvania, where eligible defendants are stingily 

bequeathed § 851 enhancements only 2.5% of the time, is another prime example of 

gross disparity.35   

 Nationally, the districts at the extremes of the application rate show incredible 

disparity.  While it may be unfair to compare Guam’s 100% application rate to the 0% 

application rate in the Virgin Islands, because neither district has many eligible 

defendants,36 the N.D. of Florida’s 87% application rate provides a telling comparison 

to the 1% rate in the N.D. of Texas.  The average application rate for the top ten 

districts is 76%,37 but the average for the ten districts with the lowest application rate is 

less than 1%.38  The average for the half of all districts with the strictest application 

                                       
 35 Id. (E.D. of Pennsylvania’s 57.14% application rate divided by M.D. of 
Pennsylvania’s 2.53%). 
 
 36 Guam and the Virgin Islands are the only two districts with ten or fewer total 
(eligible and ineligible drug defendants), and only three and four eligible defendants 
respectively.  Given this small sample size, the comparison may be unfair. 
 
 37 App. A (Guam at 100%, N.D. of Florida at 86.96%, S.D. of Iowa at 83.56%, 
N.D. of Iowa at 79.25%, C.D. of Illinois at 78.95%, N.D. of Alabama at 75.00%, 
E.D. of Tennessee at 72.62%, E.D. of Kentucky at 63.86%, S.D. of Illinois at 
61.82%, N.D. of New York at 59.46%). 
 
 38 Id. (S.D. of California at 1.53%, N.D. of Texas at 1.47%, Arizona at 0%, 
W.D. of Arkansas at 0%, Colorado at 0%, M.D. of Louisiana at 0%, N.D. of 
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rate is 44%, which is eight times higher than the 5% average application rate for the 

most lenient half of all districts.  Id. 

 
F. Summary 

 While the Commission’s 2011 REPORT, itself, observed “a lack of uniformity in 

the application of the enhanced mandatory minimum penalties,”39 my more probing 

analysis of the Commission’s data establishes that this is a gross understatement.  For 

unknown and unknowable reasons, federal prosecutors have been applying massive 

numbers of § 851 enhancements in many districts and not in others.  For presumably 

other reasons, prosecutors in eight districts let their § 851 enhancement hammers gather 

dust over the three-year sampled period, never raising it against a single eligible 

defendant.  No matter how this information is examined, inequity and the seemingly 

arbitrary practice of prosecutors prior to establishment of a national policy in the 

Holder 2013 Memo represented a Wheel of Misfortune approach to § 851 

enhancements, resulting in shocking disparity among the nation’s ninety-four districts.  

Whether the national policy in the Holder 2013 Memo will change this shocking 

disparity remains to be seen. 

 

IV. THE ROLE OF THE JUDICIARY IN ATTEMPTING TO 
CORRECT THE PROBLEM 

 Congress has delegated § 851 enhancement decisions exclusively to federal 

prosecutors.  Thus, the Commission, defendants, their counsel, and federal district and 

                                                                                                                           
Mississippi at 0%, S.D. of Ohio at 0%, E.D. of Oklahoma at 0%, and the Virgin 
Islands at 0%). 
 
 39 Commission’s 2011 REPORT at 253. 
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appellate court judges are powerless to do anything but complain about arbitrary 

application of § 851 enhancements.  Neverthelesss, as Judge Calabresi recently penned,  

And yet, we judges have a right—a duty even—to express 
criticism of legislative judgments that require us to uphold 
results we think are wrong.  We may alert Congress to 
mistakes or gaps in its legislation. We may tell the 
legislature that we think a judgment it has made is mistaken, 
even absurd, and urge Congress to reconsider its judgment. 
We may even go further and suggest that a judgment made 
by the legislature is headed towards unconstitutionality. To 
do these things is not to “call the law into disrepute,” but 
rather to work with coordinate branches of government to 
prevent disreputable laws from enduring.  

United States v. Ingram, ___ F.3d ___, ___, 2013 WL 2666281, *14 n.9 (2nd Cir. 

June 14, 2013) (Calabresi, J. concurring) (footnotes and citations omitted).  I believe 

we have an equal right—even duty—to call out the DOJ on its application of the new 

national policy, its secrecy in applying § 851 enhancements, and the completely 

arbitrary way in which it could continue to apply these devastating enhancements, 

which add to the burdens of our Nation’s mass incarceration problems,40 in the absence 

                                       
 40 The DOJ recently observed that in the last 20 years “the U.S. prison 
population exploded and overall criminal justice spending with it. For most of the 
country's history, imprisonment rates were stable at less than 150 persons per 100,000 
in population. In the last several decades, though, the rate has more than quadrupled to 
over 700 per 100,000. Many have documented the impact that such imprisonment rates 
have had on individuals and communities, including the erosion of trust and confidence 
in criminal justice among many citizens, particularly in disadvantaged communities and 
communities of color.” Jonathan J. Wroblewski, Director, Office of Policy and 
Legislation, Letter from the Department of Justice to The Honorable Patti B. Saris, 
Chair, United States Sentencing Commission, at 2-3 (July 11, 2013). Professor Sarah 
French Russell, in the context of a scholarly article on recidivist sentencing 
enhancements has observed: 
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 Eliminating federal enhancements based on prior drug 
convictions, or at least decreasing the magnitude of these 
enhancements, would also go a long way towards reducing 
the federal prison population. During the past twenty-five 
years, the federal prison population has grown by more than 
500%. Indeed, although the growth of the prison population 
has slowed in some states and even declined in a few, the 
federal prison population continues to expand rapidly. The 
majority of federal prisoners are serving sentences for drug 
offenses. The large size of the federal prison population is 
due in substantial part to the impact that prior drug 
convictions have on federal sentences. 

Rethinking Recidivist Enhancements, supra, n.9, at 1232 (footnotes omitted).  
 
 On August 1st of this year, in a joint press release announcing the introduction 
of their bipartisan Smarter Sentencing Act, Senators Durbin and Lee stated: 
 

 With federal prison populations skyrocketing and 
nearly half of the nation’s federal inmates serving sentences 
for drug offenses, Assistant Majority Leader Dick Durbin 
(D-IL), Senator Mike Lee (R-UT) have introduced the 
Smarter Sentencing Act, to modernize our drug sentencing 
polices by giving federal judges more discretion in 
sentencing those convicted of non-violent offenses. Making 
these incremental and targeted changes could save taxpayers 
billions in the first years of enactment. 

 “Mandatory minimum sentences for non-violent drug 
offenses have played a huge role in the explosion of the U.S. 
prison population,” Durbin said. “Once seen as a strong 
deterrent, these mandatory sentences have too often been 
unfair, fiscally irresponsible and a threat to public safety. 
Given tight budgets and overcrowded prison cells, judges 
should be given the authority to conduct an individualized 
review in sentencing certain drug offenders and not be 
bound to outdated laws that have proven not to work and 
cost taxpayers billions.” 
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 “Our current scheme of mandatory minimum 
sentences is irrational and wasteful,” Lee said.  “By 
targeting particularly egregious mandatory minimums and 
returning discretion to federal judges in an incremental 
manner, the Smarter Sentencing Act takes an important step 
forward in reducing the financial and human cost of outdated 
and imprudent sentencing polices.” 

 The United States has seen a 500 percent increase in 
the number of inmates in federal custody over the last 30 
years, in large part due to the increasing number and length 
of certain federal mandatory sentences. Mandatory 
sentences, particularly drug sentences, can force a judge to 
impose a one-size-fits-all sentence without taking into 
account the details of an individual case. Many of these 
sentences have disproportionately affected minority 
populations and helped foster deep distrust of the criminal 
justice system. 

 This large increase in prison populations has also put 
a strain on our prison infrastructure and federal budgets. 
The Bureau of Prisons is nearly 40 percent over capacity 
and this severe overcrowding puts inmates and guards at 
risk. There is more than 50 percent overcrowding at high-
security facilities. This focus on incarceration is also 
diverting increasingly limited funds from law enforcement 
and crime prevention to housing inmates. It currently costs 
nearly $30,000 to house just one federal inmate for a year. 
There are currently more than 219,000 inmates in federal 
custody, nearly half of them serving sentences for drug 
offenses.  

Durbin and Lee Introduce Smarter Sentencing Act, WEBSITE OF DICK DURBIN, US 

SENATOR FOR ILLINOIS, ASSISTANT MAJORITY LEADER (August 1, 2013), 
http://www.durbin.senate.gov/public/index.cfm/pressreleases?ID=be68ad86-a0a4-486-
853f-f8ef7b99e736. 
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of new transparency accompanying the new policy.  I believe that the judiciary has a 

continuing obligation to pressure the DOJ to make public the basis for specific § 851 

enhancement decisions.  For example, AUSAs could state on the record how the 

decision to impose a § 851 enhancement in a particular case complies with the Holder 

2013 Memo.  To the extent that AUSAs might invoke a deliberative process privilege 

for such decisions, I urge them to waive it, in the greater interest of transparency and 

fairness, so that presiding judges can tell if they are complying with the Holder 2013 

Memo, even if judges ultimately can do nothing more than complain about arbitrary or 

noncompliant application.   

 The DOJ could easily do these things, if it wanted, to become less arbitrary, 

more transparent, or both, to demonstrate its compliance with the new national policy 

for § 851 enhancements.  I respectfully request that the DOJ consider doing so.   

 
V. THE DOJ, THE AUDACITY OF HYPOCRISY, AND THE 

OPPORTUNITY FOR ATONEMENT 

 The SRA requires the Criminal Division of the DOJ to submit to the 

Commission, at least annually, a report commenting on the operation of the sentencing 

guidelines, suggesting changes to the guidelines that appear to be warranted, and 

otherwise assessing the Commission’s work.  28 U.S.C. § 994(o) (2006).  On July 11, 

2013, the DOJ did just that, writing:  “We are pleased to submit this report pursuant to 

the Act.  The report also responds to the Commission’s request for public comment on 

its proposed priorities for the guideline amendment year ending May 1, 2014.  Notice 

of Proposed Priorities and Request for Public Comment, 78 Fed. Reg. 32,533 (May 30, 

2013).”  Jonathan J. Wroblewski, Director, Office of Policy and Legislation U.S. 

Department of Justice, Letter from the DOJ to The Honorable Patti B. Saris, Chair, at 

p.1 (July 11, 2013).   
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 The Report is replete with references to the DOJ’s deep concern for sentencing 

disparity, at least when created by others, and for greater justice for all:  

• “Together, we must reform federal sentencing policy 
in the months ahead so that federal criminal 
justice . . . can contribute to greater justice for all.”   
Id. at 1. 

• “It was thought that certainty in sentencing . . . also 
increase[s] fairness in sentencing by reducing 
unwarranted sentencing disparities.”  Id. at 2. 

• “[T]here is much more that can and must be done to 
ensure Equal Justice Under Law for all.”  Id. at 3. 

• “While we are concerned about increased sentencing 
disparities. . . .”  Id. at 8. 

• “And we further believe that much can be learned 
from the states, including how to . . . reduce 
unwarranted sentencing disparities, and better allocate 
sentencing decisions among the stakeholders in the 
criminal justice system.”  Id. at 9. 

• “Given new and emerging crime challenges . . . and 
the growing disparities of the post-Booker sentencing 
system, we think it is time for reform.”  Id. at 9-10. 

 In contrast to these stated concerns about sentencing disparities, the statistical 

information presented in this opinion, drawn directly from the Commission’s data, 

conclusively establishes that, at least prior to the statement of a national policy in the 

Holder 2013 Memo, there was a breathtaking disparity in the DOJ’s own application of 

§ 851 enhancements.  This dramatic sentencing disparity created, implemented, and 

ignored by the DOJ, did as much or more to create unwarranted and arbitrary 

sentencing disparities as any other source I am aware of.  It has added thousands of 

years of arbitrarily inflicted incarceration on drug defendants, most of whom are non-
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violent drug addicts, based on the absence of a DOJ national policy informed by 

reasonable factors.  The DOJ either had the data about application of § 851 

enhancements and not only ignored it, but hid it from the public, or never bothered to 

gather such data, which was grossly negligent.  Either way, allowing this disparity to 

persist for so long was a terrible abuse of the public trust. 

 There is much that the DOJ could do to atone for its creation of such arbitrary 

disparities.  First,  while the DOJ criticizes others for creating unwarranted sentencing 

disparity, it ought to give serious consideration to ending or at least narrowing its self-

generated § 851 disparity—and it has taken a dramatic first step to do so with the 

Holder 2013 Memo.  Second, now that the DOJ has a national policy for § 851 

enhancements, in the interest of transparency, it should examine the pros and cons of 

adding to the policy requirements that AUSAs state on the sentencing record why a 

§ 851 notice is applied or waived in particular cases.  Finally, publishing prosecutorial 

policies on § 851 enhancements by individual districts and nationally, with an 

explanation of how those policies interpret and apply the policy stated in the Holder 

2013 Memo, with the relevant statistical data about eligibility and application by the 

DOJ, would enable the best practices to surface in sunlight rather than secrecy.  

Transparent policies and data would be reviewable by defendants, government lawyers, 

defense lawyers, the Commission, and the courts.  Such transparency would enable the 

Commission to develop statistics on the following:   (1) data determining whether § 851 

was being applied without the current arbitrariness, and (2) recidivist rates of those 

receiving § 851 enhancements.  This would lead to a greater understanding of the 

efficacy of recidivist sentencing enhancements and facilitate the evolution of sensible, 

evidence-based policies by Congress, the Commission, and the DOJ.41   

                                       
 41 It would also allow the Commission and the DOJ to analyze whether current 
claims that the DOJ’s § 851 application has or continues to discriminate against racial 
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 One hopeful sign that the DOJ is willing to address the problem openly came 

from the August 12, 2013, remarks of Attorney General Eric Holder to the American 

Bar Association.  In those remarks, Attorney General Holder observed, inter alia, that 

the DOJ, attorneys, and judges must “fundamentally rethink[ ] the notion of mandatory 

minimum sentences for drug-related crimes,” although there was no specific mention of 

§ 851 enhancements in that address, even though such enhancements have had such a 

dramatic effect on mandatory minimum sentences.42  The Holder 2013 Memo, 

disseminated the same day, indicates that the DOJ has moved beyond “fundamental 

rethinking” to promulgation of a new policy on mandatory minimum sentences, 

specifically addressing § 851 enhancements. 

 Much will turn, however, on how the rather vague guiding factors in the Holder 

2013 Memo are interpreted and applied by the DOJ generally and by individual United 

States Attorneys and whether additional guidance from the DOJ is provided.  For 

example, the factor requiring consideration of “[t]he nature of the defendant’s criminal 

history, including any prior history of violent conduct or recent prior convictions for 

                                                                                                                           
minorities are true.  See, e.g., Rethinking Recidivist Enhancements, supra, at n.9, at 
1169.  “[T]he § 851 enhancement furthers racial disparities.” Lynn Adelman, What the 
Sentencing Commission Ought to be Doing:  Reducing Mass Incarceration, 18 MICH. J. 
RACE & L. 295 (2013).  Although the Commission’s 2011 REPORT did little to highlight 
the disparities that have been my focus, it did observe that “[b]lack offenders qualified 
for the [§ 851] enhancement at higher rates than any other racial group.”  
Commission’s 2011 REPORT, 256; see also id. at 257, 261. 
 
 42 Attorney General Holder, Remarks At American Bar Association As Prepared 
For Delivery, ABA (August 12, 2013), available at http://livewire.talking 
pointsmemo.com/entry/read-ag-eric-holders-remarks-at american-bar (last visited Aug. 
13, 2013). 
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serious offenses” is quite broad.43  In my district, most of the § 851 enhancements have 

been based on state offenses designated aggravated misdemeanors, but treated as 

felonies under federal law.  Many of those state offenses are also very old, quite minor, 

and actually resulted in very light penalties, such as fines or probation, with no jail 

time, notwithstanding the potential for a sentence exceeding a year of imprisonment.  I 

question the wisdom of using such prior drug offenses as a basis for § 851 

enhancements.  I believe that any consideration of “[t]he nature of the defendant’s 

criminal history” should flag such prior drug offenses for special scrutiny, to ensure 

that application of a § 851 enhancement is appropriate on the basis of the specific prior 

drug offense, as well as in light of other factors identified in the Holder 2013 Memo. 

 Finally, when I showed the AUSA in this case some of the evidence of 

disparities in the application of § 851 enhancements in this district compared to 

neighboring districts—presented above—during Young’s sentencing hearing, the AUSA 

admitted that he had not seen such information.  He also stated that he had only known, 

from contact with individual AUSAs in neighboring districts that, for example, the D. 

of Nebraska rarely imposed § 851 enhancements unless a defendant actually went to 

trial.  He stated that he was “a little bit shocked that [neighboring districts] don’t hardly 

ever apply [§ 851 enhancements] based on what they—what I’ve heard in talking to 

them.  But again, I didn’t pull the statistics.  They are new to me.”  Sentencing 

Hearing, Real Time Transcript.  On the other hand, he was only “surprised” at the 

extent of the disparities.  Specifically, he said, “I don’t know if shock’s the right word 

because—but yes, it surprises me to see that kind of difference in how they are applying 

[§ 851] and how we are applying it.”  Id.  He also stated that he could not comment on 

the reasons for such disparities without reviewing more information about the 

                                       
 43 See, supra, p. 15 (quoting the “Recidivist Enhancements” section of the 
Holder 2013 Memo). 
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disparities and the policies in the various districts, but he did admit that the existence of 

such disparities “certainly raises some questions.”  Id.   

 The comments of this AUSA, who is a very experienced prosecutor in this 

district and one whom I believe operates in absolute good faith, demonstrate that the 

DOJ never provided the information about the disparities in § 851 enhancements to 

prosecutors in the field nor provided any direction to them on how to apply such 

enhancements, which might have helped remedy the disparities.  I do not blame this 

AUSA for either the disparities or his lack of knowledge about them; rather, it is clear 

that there has been a failure at the higher levels of the DOJ to make even its own 

prosecutors aware of the problem or to address it.  The DOJ has had the pertinent 

information since the Commission’s 2011 REPORT, but apparently did nothing with it 

until just this week, when it disseminated the Holder 2013 Memo.  This secrecy and 

inaction is extremely disappointing and raises serious concerns about how the DOJ and 

prosecutors in individual districts will handle § 851 enhancements going forward, even 

with the Holder 2013 Memo in place. 

 Again, I am optimistic that fair application of the Holder 2013 Memo will rectify 

this problem going forward.  Of course, if all § 851 enhancement decisions are still 

made in secret, no reasons for such decisions in particular cases are ever announced, 

tracked, or published by the DOJ, and no nationwide statistics are kept and made public 

by the DOJ or the Commission on circumstances in which § 851 enhancements are 

imposed, we will never know if the Holder 2013 Memo has effectively eliminated intra-

state, intra-Circuit, or other regional or national disparities in the application of § 851.  

Instead, we will still have only anecdotal experiences with the application—or lack of 

application—of § 851 enhancements.  In the absence of such efforts at tracking, 

analyzing, and disseminating information about § 851 enhancements, I have little faith 
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that the Holder 2013 Memo will actually remedy the gross disparities apparent in past 

applications of such enhancements. 

 

VI. CONCLUSION 

 The massive disparity in eligibility and application of § 851 notices prior to the 

promulgation of a national policy in the Holder 2013 Memo is deeply disturbing, as is 

the incredible cloak of secrecy in which these decisions were made.  Unfortunately, 

judges have done very little, if anything, to call this to the attention of the DOJ.  That 

failing is due, in large part, to the lack of dissemination to judges of statistics about this 

problem.  Enhancements for recidivism have been part of the statutory sentencing 

arsenal for drug crimes at least since the 1964 amendments to the Narcotic Drug Import 

and Export Act of 1958, and the Federal Sentencing Guidelines and the Commission 

have been in place since 1987, yet until the Commission’s study and 2011 REPORT, 

there was simply no way to determine what disparities application of § 851 was 

creating—and the data from the Commission’s 2011 REPORT, using sample groups from 

three fiscal years (2006, 2008, and 2009), is now aging.  The lack of information about 

the problem is why I have undertaken to obtain and analyze the only known data on the 

subject.44  I call on my colleagues on the federal bench to express their continuing 

concerns to the DOJ about application of § 851 enhancements and implementation of 

the national policy in the Holder 2013 Memo. 

 Admittedly, the DOJ has a very full plate.  The Office of Inspector General of 

the DOJ recently submitted a statutorily-required list of top management and 

                                       
 44 I commend the Commission for its willingness to respond fully and promptly 
to my various requests for data. 
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performance challenges facing the DOJ dated November 7, 2012.45  It listed and 

discussed ten extremely important matters:  (1) Safeguarding National Security, 

(2) Enhancing Cyber Security, (3) Managing the Federal Prison System, (4) Leading 

the Department in an Era of Budget Constraints, (5) Protecting Civil Rights and Civil 

Liberties, (6) Restoring Confidence, (7) Coordinating Among Law Enforcement 

Agencies, (8) Enforcing Against Fraud and Financial Offenses, (9) Administering 

Grants and Contracts, and (10) Ensuring Effective International Law Enforcement.  

These are all extremely important matters.  But so too are the thousands of extra 

months inmates are serving solely as a result of the DOJ’s continued lack of 

transparency, prior lack of a coherent policy, and prior and potentially continuing 

arbitrary application of § 851 enhancements.  I congratulate Attorney General Holder 

and the DOJ for making § 851 enhancements a priority in the policy changes 

established in the Holder 2013 Memo. 

 In testimony before the U.S. Senate Committee on the Judiciary Subcommittee 

on Crime and Drugs, then Assistant Attorney General Lanny A. Breuer of the Criminal 

Division of the DOJ testified: 

Ensuring fairness in the criminal justice system is also 
critically important. Public trust and confidence are essential 
elements of an effective criminal justice system – our laws 
and their enforcement must not only be fair, but they must 
also be perceived as fair. The perception of unfairness 
undermines governmental authority in the criminal justice 
process. It leads victims and witnesses of crime to think 
twice before cooperating with law enforcement, tempts 
jurors to ignore the law and facts when judging a criminal 

                                       
 45 Michael E. Horowitz, Inspector General, Top Management and Performance 
Challenges in the Department of Justice–2012, at 1 (Nov. 7, 2012) available at 
http://www.justice.gov/oig/challenges/2012.htm (last viewed Aug. 13, 2013). 
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case, and draws the public into questioning the motives of 
governmental officials.46  

The Holder 2013 Memo holds out hope that the DOJ will follow its own Congressional 

testimony by trying to eliminate the hidden yet massive injustice created by prior 

application of § 851 enhancements.  The dramatic failure of the DOJ, prior to the 

Holder 2013 Memo, to publicly acknowledge and take steps to reduce the national 

disparity in the application of § 851 enhancements diminished judicial and public trust 

and confidence in both the DOJ and the federal criminal justice system.  It not only 

created a perception of injustice, it actually perpetuated a gross injustice and “dr[ew] 

the public into questioning the motives of governmental officials.”  Id.  Let us hope that 

the new national policy on § 851 enhancements will undo some of that damage. 

 We as judges can and should do more.  While we still cannot require AUSAs to 

state on the record how they have applied the § 851 policy, we can certainly request 

that they do so.  The same is true with asking, on the record, what factors an AUSA 

considered in deciding to apply or waive the § 851 enhancement.  We can also ask if 

the AUSAs are aware of and have studied the Commission’s data on § 851 

enhancements.  We can further probe if the DOJ has any plans to make public the 

impact of the new national policy on reducing the massive and unwarranted sentencing 

disparities former application of § 851 enhancements had created.  

 Finally, it is vitally important to remember that defendants subject to the § 851 

enhancements are real people and members of our communities, not contestants on a 

game show.  While they may cross their fingers and hope the winds of change that have 

blown a new, national § 851 policy onto our shores will blow in their favor, the most 

                                       
 46 Restoring Fairness to Federal Sentencing:  Addressing the Crack-Powder 
Disparity, before the U.S. Sen. Comm. on the Judiciary, Subcomm. on Crime and 
Drugs, 111th Cong. 101 p.1 (Apr. 29, 2009) (Statement of Lanny A. Breuer, Assistant 
Att’y Gen., Crim. Div., U.S. Dep’t of Justice). 

Case 5:12-cr-04107-MWB   Document 93   Filed 08/16/13   Page 51 of 75



 

52 
 

important factor for the length of their sentences should not be which prosecutor the tic, 

tic, tic, tic of the Wheel of Misfortune chooses for them. 

 THEREFORE, upon consideration of all relevant factors, defendant Douglas 

Young was sentenced to 24 months of incarceration followed by 4 years of supervised 

release on each count, to run concurrently, with certain other conditions as stated on the 

record.  

 IT IS SO ORDERED. 

 DATED this 16th day of August, 2013. 

 
 
      ______________________________________ 
      MARK W. BENNETT 
      U.S. DISTRICT COURT JUDGE 
      NORTHERN DISTRICT OF IOWA 
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Appendix A

        21 U.S.C. § 851 Enhancement Ranked By District Application
        Fiscal Year 2006, 2008, and 2009 Sample Groups

Table 1A

Rank District
Enhanced 
/Eligible

1 Guam 100.00%
2 Florida, N 86.96%
3 Iowa, S 83.56%
4 Iowa, N 79.25%
5 Illinois, C 78.95%
6 Alabama, N 75.00%
7 Tennessee, E 72.62%
8 Kentucky, E 63.86%

Top 10% 9 Illinois, S 61.82%
10 NY, N 59.46%
11 SC 57.97%
12 Ohio, N 57.83%
13 Louisiana, W 57.14%
14 PA, E 57.14%
15 Montana 54.84%
16 Hawaii 52.38%
17 Indiana, S 52.00%
18 Delaware 50.00%
19 Massachusetts 49.09%
20 NC, W 47.83%
21 Georgia, N 47.50%
22 Missouri, E 45.57%
23 North Dakota 44.44%
24 Alabama, S 44.00%
25 NC, M 42.86%
26 Connecticut 42.17%
27 Alabama, M 38.89%
28 TX, W 38.02%
29 PA, W 36.96%
30 Michigan, E 35.23%
31 Virginia, W 33.82%
32 Louisiana, E 32.69%
33 Florida, M 30.30%
34 Wisconsin, W 25.00%
35 Wisconsin, E 23.21%
36 Kansas 21.95%
37 NY, W 21.92%
38 DC 17.65%
39 Rhode Island 16.67%
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Enhanced 
/Eligible

40 NY, E 16.39%
41 NY, S 16.24%
42 Indiana, N 15.22%
43 Florida, S 13.67%
44 Wyoming 13.64%
45 Utah 13.33%

Top 50% 46 Idaho 13.04%
47 Virginia, E 12.63%
48 Alaska 12.50%
49 Illinois, N 11.63%
50 NH 11.54%
51 TX, S 11.22%
52 Michigan, W 10.91%
53 CA, C 10.77%
54 Washington, E 10.71%
55 Maine 10.00%
56 Oklahoma, W 10.00%
57 Nevada 9.52%
58 Kentucky, W 9.43%
59 Tennessee, M 8.70%
60 NC, E 8.13%
61 CA, E 8.06%
62 Vermont 7.69%
63 Minnesota 7.50%
64 Oklahoma, N 7.14%
65 Georgia, S 6.98%
66 Maryland 6.93%
67 WV, N 6.78%
68 TX, E 5.88%
69 CA, N 5.26%
70 NJ 5.06%
71 Arkansas, E 5.00%
72 WV, S 4.88%
73 Mississippi, S 4.17%
74 South Dakota 4.00%
75 NM 3.33%
76 Missouri, W 3.13%
77 Nebraska 3.13%
78 PA, M 2.53%
79 Washington, W 2.27%
80 Oregon 1.96%
81 Georgia, M 1.92%
82 Tennessee, W 1.82%
83 Puerto Rico 1.72%
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Appendix A Rank District
Enhanced 
/Eligible

84 CA, S 1.53%
85 TX, N 1.47%
86 Arizona 0.00%
87 Arkansas, W 0.00%
88 Colorado 0.00%
89 Louisiana, M 0.00%
90 Mississippi, N 0.00%
91 Ohio, S 0.00%
92 Oklahoma, E 0.00%
93 Virgin Islands 0.00%

                District Application Rate by Quartile

Table 2A Number of Districts
≤25% 60 64%

25.1 - 49.9% 15 16%
50% - 74.9% 12 13%

≥75% 6 7%

Districts* 93 100%
*N. Mariana Islands unreported

       Figure 2A
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Appendix A

    The N.D. Of Iowa's Application Rate Compared To Twenty-Nine Other Combined Districts

Table 3A
N.D. Iowa 79.25%

Maryland 6.93%
WV, N 6.78%
TX, E 5.88%
CA, N 5.26%
NJ 5.06%
Arkansas, E 5.00%
WV, S 4.88%
Mississippi, S 4.17%
South Dakota 4.00%
NM 3.33%
Missouri, W 3.13%
Nebraska 3.13%
PA, M 2.53%
Washington, W 2.27%
Oregon 1.96%
Georgia, M 1.92%
Tennessee, W 1.82%
Puerto Rico 1.72%
CA, S 1.53%
TX, N 1.47%
Arizona 0.00%
Arkansas, W 0.00%
Colorado 0.00%
Louisiana, M 0.00%
Mississippi, N 0.00%
Ohio, S 0.00%
Oklahoma, E 0.00%
Virgin Islands 0.00%

Total 72.78%
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Appendix B 

     Drug Offender 21 U.S.C. § 851 Enhancement By Intra-State Increased Percentage
              Fiscal Year 2006, 2008, and 2009 Sample Groups

Table 1B

Increase Rank
Increased 
Percentage

District
Enhanced/ 
Eligible

1 ∞ Arkansas, E 5.00%
Arkansas, W 0.00%

1 ∞ Louisiana, W 57.14%
Louisiana, M 0.00%
Louisiana, E 32.69%

1 ∞ Mississippi, S 4.17%
Mississippi, N 0.00%

1 ∞ Ohio, N 57.83%
Ohio, S 0.00%

1 ∞ Oklahoma, W 10.00%
Oklahoma, E 0.00%
Oklahoma, N 7.14%

2 3994.05% Tennessee, E 72.62%
Tennessee, W 1.82%
Tennessee, M 8.70%

3 2585.63% TX, W 38.02%
TX, N 1.47%
TX, E 5.88%
TX, S 11.22%

4 2470.00% Georgia, N 47.50%
Georgia, M 1.92%
Georgia, S 6.98%

5 2257.14% PA, E 57.14%
PA, M 2.53%
PA, W 36.96%

6 1458.23% Missouri, E 10.20%
Missouri, W 45.60%

7 705.38% California, C 10.77%
California, S 1.53%
California, E 8.06%
California, N 5.26%

8 678.95% Illinois, C 78.95%
Illinois, N 11.63%
Illinois, S 61.82%

9 676.87% Kentucky, E 63.86%
Kentucky, W 9.43%

10 636.16% Florida, N 86.96%
Florida, S 13.67%
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Appendix B 
Increase Rank

Increased 
Percentage

District
Enhanced/ 
Eligible

Florida, M 30.30%
11 588.26% NC, W 47.83%

NC, E 8.13%
NC, M 42.86%

12 471.43% Washington, E 10.71%
Washington, W 2.27%

13 366.15% NY, N 59.46%
NY, S 16.24%
NY, W 21.92%
NY, E 16.39%

14 341.71% Indiana, S 52.00%
Indiana, N 15.22%

15 322.92% Michigan, E 35.23%
Michigan, W 10.91%

16 267.77% Virginia, W 33.82%
Virginia, E 12.63%

17 192.86% Alabama, N 75.00%
Alabama, M 38.89%
Alabama, S 44.00%

18 138.98% WV, N 6.78%
WV, S 4.88%

19 107.69% Wisconsin, W 25.00%
Wisconsin, E 23.21%

20 105.45% Iowa, S 83.56%
Iowa, N 79.25%

- - Alaska 12.50%
- - Arizona 0.00%
- - Colorado 0.00%
- - Connecticut 42.17%
- - DC 17.65%
- - Delaware 50.00%
- - Guam 100.00%
- - Hawaii 52.38%
- - Idaho 13.04%
- - Kansas 21.95%
- - Maine 10.00%
- - Maryland 6.93%
- - Massachusetts 49.09%
- - Minnesota 7.50%
- - Montana 54.84%
- - North Dakota 44.44%
- - Nebraska 3.13%
- - Nevada 9.52%
- - NH 11.54%
- - NJ 5.06%
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Increase Rank

Increased 
Percentage

District
Enhanced/ 
Eligible

- - NM 3.33%
- - Oregon 1.96%
- - Puerto Rico 1.72%
- - Rhode Island 16.67%
- - SC 57.97%
- - South Dakota 4.00%
- - Utah 13.33%
- - Vermont 7.69%
- - Virgin Islands 0.00%
- - Wyoming 13.64%

viiCase 5:12-cr-04107-MWB   Document 93   Filed 08/16/13   Page 59 of 75



Appendix C 

§ 851 Enhancement Application or Waiver in the Eighth Circuit’s Districts

Table 1C

District Total Eligible
Eligible/ 
Total

Enhanced
Enhanced/ 
Eligible

Eligible - 
Enhanced

Intra-state 
discrepancy

Iowa, S 149 73 48.99% 61 83.56% 12 4.32%
Iowa, N 107 53 49.53% 42 79.25% 11
Missouri, E 286 147 51.40% 15 10.20% 132
Missouri, W 191 79 41.36% 36 45.57% 43 35.37%
Minnesota 211 80 37.91% 6 7.50% 74
Nebraska 219 64 29.22% 2 3.13% 62
Arkansas, E 86 40 46.51% 2 5.00% 38
Arkansas, W 43 18 41.86% 0 0.00% 18 5.00%
N. Dakota 57 27 47.37% 12 44.44% 15
S. Dakota 75 25 33.33% 1 4.00% 24

       Figure 1C
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Appendix C 

Increased Likelihood of Enhancement in the N.D. Iowa Compared to Districts in the Eighth Circuit*

Table 2C
Missouri, E Missouri, W Minnesota Nebraska Arkansas, E N. Dakota S. Dakota

776.96% 173.91% 1056.67% 2531.95% 1585.00% 178.33% 1981.25%
*excluding W.D. Arkansas's zero application rate, and the S.D. of Iowa, which has a  
  slightly higher application rate

Average: 1183.44%

       Figure 2C
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Appendix C 

Comparison of Selected Adjacent Districts § 851 Application Rates

Table 3C
District Applied Waived
Iowa, N 42 11
Minnesota 6 74
Nebraska 2 62
S. Dakota 1 24

       Figure 3C
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Appendix C 

Comparison of Selected Adjacent Districts § 851 Application Rates Including Ineligible Defendants

Table 4C
District Total Applied Waived Ineligible
Iowa, N 107 42 11 54
Minnesota 211 6 74 131
Nebraska 219 2 62 155
S. Dakota 75 1 24 50

       Figure 4C
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Appendix C

            Comparison of Selected Adjacent Districts § 851 Enhancement Application Frequency

Table 5C

District
Enhanced/ 
Eligible

Iowa, N 79.25%
Minnesota 7.50%
Nebraska 3.13%
S. Dakota 4.00%

       Figure 5C
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Appendix D

Drug Offender Elgibility for 21 U.S.C. § 851 Penalty Enhancement By Circuit
Fiscal Year 2006, 2008, and 2009 Sample Groups

Table 1D

Cir. District Total Eligible
Eligible/ 
Total

Enhanced
Enhanced/ 
Eligible

Intra-Circuit 
Disparity

Cir. 
Avg.

1 Massachusetts 135 55 41% 27 49.09%
1 Rhode Island 32 18 56% 3 16.67%
1 NH 77 26 34% 3 11.54%
1 Maine 51 10 20% 1 10.00%
1 Puerto Rico 160 58 36% 1 1.72%
1 167 35 47.37% 17.80%

2 NY, N 93 37 40% 22 59.46%
2 Connecticut 129 83 64% 35 42.17%
2 NY, W 152 73 48% 16 21.92%
2 NY, E 187 61 33% 10 16.39%
2 NY, S 246 117 48% 19 16.24%
2 Vermont 73 26 36% 2 7.69%
2 397 104 51.77% 27.31%

3 PA, E 175 91 52% 52 57.14%
3 Delaware 15 8 53% 4 50.00%
3 PA, W 95 46 48% 17 36.96%
3 NJ 141 79 56% 4 5.06%
3 PA, M 177 79 45% 2 2.53%
3 Virgin Islands 10 4 40% 0 0.00%
3 307 79 57.14% 25.28%

4 SC 363 207 57% 120 57.97%
4 NC, W 189 92 49% 44 47.83%
4 NC, M 120 63 53% 27 42.86%
4 Virginia, W 174 68 39% 23 33.82%
4 Virginia, E 350 190 54% 24 12.63%
4 Maryland 147 101 69% 7 6.93%
4 NC, E 184 123 67% 10 8.13%
4 WV, N 163 59 36% 4 6.78%
4 WV, S 106 41 39% 2 4.88%
4 944 261 53.09% 24.65%
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Cir. District Total Eligible
Eligible/ 
Total

Enhanced
Enhanced/ 
Eligible

Intra-Circuit 
Disparity

Cir. 
Avg.

5 Louisiana, W 69 35 51% 20 57.14%
5 TX, W 1,087 334 31% 127 38.02%
5 Louisiana, E 98 52 53% 17 32.69%
5 TX, S 682 205 30% 23 11.22%
5 TX, E 267 102 38% 6 5.88%
5 Mississippi, S 62 24 39% 1 4.17%
5 TX, N 184 68 37% 1 1.47%
5 Louisiana, M 35 15 43% 0 0.00%
5 Mississippi, N 48 17 35% 0 0.00%
5 852 195 57.14% 16.73%

6 Tennessee, E 228 84 37% 61 72.62%
6 Kentucky, E 197 83 42% 53 63.86%
6 Ohio, N 153 83 54% 48 57.83%
6 Michigan, E 172 88 51% 31 35.23%
6 Michigan, W 109 55 50% 6 10.91%
6 Kentucky, W 96 53 55% 5 9.43%
6 Tennessee, M 46 23 50% 2 8.70%
6 Tennessee, W 109 55 50% 1 1.82%
6 Ohio, S 180 62 34% 0 0.00%
6 586 207 72.62% 28.93%

7 Illinois, C 125 76 61% 60 78.95%
7 Illinois, S 115 55 48% 34 61.82%
7 Indiana, S 97 50 52% 26 52.00%
7 Wisconsin, W 44 20 45% 5 25.00%
7 Wisconsin, E 130 56 43% 13 23.21%
7 Indiana, N 111 46 41% 7 15.22%
7 Illinois, N 204 86 42% 10 11.63%
7 389 155 67.32% 38.26%

8 Iowa, S 149 73 49% 61 83.56%
8 Iowa, N 107 53 50% 42 79.25%
8 Missouri, W 191 79 41% 36 45.57%
8 North Dakota 57 27 47% 12 44.44%
8 Missouri, E 286 147 51% 15 10.20%
8 Minnesota 211 80 38% 6 7.50%
8 Arkansas, E 86 40 47% 2 5.00%
8 South Dakota 75 25 33% 1 4.00%
8 Nebraska 219 64 29% 2 3.13%
8 Arkansas, W 43 18 42% 0 0.00%
8 606 177 83.56% 28.27%
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Cir. District Total Eligible
Eligible/ 
Total

Enhanced
Enhanced/ 
Eligible

Intra-Circuit 
Disparity

Cir. 
Avg.

9 Guam 9 3 33% 3 100.00%
9 Montana 74 31 42% 17 54.84%
9 Hawaii 74 21 28% 11 52.38%
9 Idaho 58 23 40% 3 13.04%
9 Alaska 35 16 46% 2 12.50%
9 California, C 175 65 37% 7 10.77%
9 Washington, E 65 28 43% 3 10.71%
9 Nevada 45 21 47% 2 9.52%
9 California, E 157 62 39% 5 8.06%
9 California, N 102 57 56% 3 5.26%
9 Washington, W 115 44 38% 1 2.27%
9 Oregon 73 51 70% 1 1.96%
9 California, S 402 131 33% 2 1.53% (Including
9 Arizona 369 84 23% 0 0.00% Guam, 100%)
9 634 57 54.84% 20.20%

10 Kansas 192 82 1% 18 21.95%
10 Wyoming 135 44 33% 6 13.64%
10 Utah 93 45 48% 6 13.33%
10 Oklahoma, W 50 20 40% 2 10.00%
10 Oklahoma, N 43 14 33% 1 7.14%
10 NM 224 60 27% 2 3.33%
10 Colorado 73 26 36% 0 0.00%
10 Oklahoma, E 11 6 55% 0 0.00%
10 297 35 21.95% 8.67%

11 Florida, N 131 69 53% 60 86.96%
11 Alabama, N 70 36 51% 27 75.00%
11 Georgia, N 117 40 34% 19 47.50%
11 Alabama, S 115 75 65% 33 44.00%
11 Alabama, M 49 18 37% 7 38.89%
11 Florida, M 401 165 41% 50 30.30%
11 Florida, S 340 139 41% 19 13.67%
11 Georgia, S 80 43 54% 3 6.98%
11 Georgia, M 100 52 52% 1 1.92%
11 637 219 85.03% 38.36%

DC DC 101 51 50% 9 17.65% 17.65%

Average Average
59.26% 24.34%
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Appendix D

Range and Average of § 851 Enhancement Application
to Eligible Offenders by Circuit*

        Figure 1D
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Appendix E

Drug Offender Elgibility for 21 U.S.C. § 851 Enhancement By District Alphabetically
Fiscal Year 2006, 2008, and 2009 Sample Groups

Table 1E

District Total Eligible
Eligible/ 
Total

Enhanced
Enhanced/ 
Eligible

Intra-state 
Discrepancy

Alabama, M 49 18 37% 7 38.89%
Alabama, N 70 36 51% 27 75.00%
Alabama, S 115 75 65% 33 44.00% 192.86%
Alaska 35 16 46% 2 12.50%
Arizona 369 84 23% 0 0.00%
Arkansas, E 86 40 47% 2 5.00%
Arkansas, W 43 18 42% 0 0.00% ∞
CA, C 175 65 37% 7 10.77%
CA, E 157 62 39% 5 8.06%
CA, N 102 57 56% 3 5.26%
CA, S 402 131 33% 2 1.53% 705.38%
Colorado 73 26 36% 0 0.00%
Connecticut 129 83 64% 35 42.17%
DC 101 51 50% 9 17.65%
Delaware 15 8 53% 4 50.00%
Florida, M 401 165 41% 50 30.30%
Florida, N 131 69 53% 60 86.96%
Florida, S 340 139 41% 19 13.67% 636.16%
Georgia, M 100 52 52% 1 1.92%
Georgia, N 117 40 34% 19 47.50%
Georgia, S 80 43 54% 3 6.98% 2470.00%
Guam 9 3 33% 3 100.00%
Hawaii 74 21 28% 11 52.38%
Idaho 58 23 40% 3 13.04%
Illinois, C 125 76 61% 60 78.95%
Illinois, N 204 86 42% 10 11.63%
Illinois, S 115 55 48% 34 61.82% 678.95%
Indiana, N 111 46 41% 7 15.22%
Indiana, S 97 50 52% 26 52.00% 341.71%
Iowa, N 107 53 50% 42 79.25%
Iowa, S 149 73 49% 61 83.56% 105.45%
Kansas 192 82 1% 18 21.95%
Kentucky, E 197 83 42% 53 63.86%
Kentucky, W 96 53 55% 5 9.43% 676.87%
Louisiana, E 98 52 53% 17 32.69%
Louisiana, M 35 15 43% 0 0.00%
Louisiana, W 69 35 51% 20 57.14% ∞
Maine 51 10 20% 1 10.00%
Maryland 147 101 69% 7 6.93%
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District Total Eligible
Eligible/ 
Total

Enhanced
Enhanced/ 
Eligible

Intra-state 
Discrepancy

Massachusetts 135 55 41% 27 49.09%
Michigan, E 172 88 51% 31 35.23%
Michigan, W 109 55 50% 6 10.91% 322.92%
Minnesota 211 80 38% 6 7.50%
Mississippi, N 48 17 35% 0 0.00%
Mississippi, S 62 24 39% 1 4.17% 4.17%
Missouri, E 286 147 51% 15 10.20%
Missouri, W 191 79 41% 36 45.57% 22.39%
Montana 74 31 42% 17 54.84%
NC, E 184 123 67% 10 8.13%
NC, M 120 63 53% 27 42.86%
NC, W 189 92 49% 44 47.83% 588.26%
North Dakota 57 27 47% 12 44.44%
Nebraska 219 64 29% 2 3.13%
Nevada 45 21 47% 2 9.52%
NH 77 26 34% 3 11.54%
NJ 141 79 56% 4 5.06%
NM 224 60 27% 2 3.33%
NY, E 187 61 33% 10 16.39%
NY, N 93 37 40% 22 59.46%
NY, S 246 117 48% 19 16.24%
NY, W 152 73 48% 16 21.92% 366.15%
Ohio, N 153 83 54% 48 57.83%
Ohio, S 180 62 34% 0 0.00% ∞
Oklahoma, E 11 6 55% 0 0.00%
Oklahoma, N 43 14 33% 1 7.14%
Oklahoma, W 50 20 40% 2 10.00% ∞
Oregon 73 51 70% 1 1.96%
PA, E 175 91 52% 52 57.14%
PA, M 177 79 45% 2 2.53%
PA, W 95 46 48% 17 36.96% 2257.14%
Puerto Rico 160 58 36% 1 1.72%
Rhode Island 32 18 56% 3 16.67%
SC 363 207 57% 120 57.97%
South Dakota 75 25 33% 1 4.00%
Tennesee, E 228 84 37% 61 72.62%
Tennesee, M 46 23 50% 2 8.70%
Tennesee, W 109 55 50% 1 1.82% 3994.05%
TX, E 267 102 38% 6 5.88%
TX, N 184 68 37% 1 1.47%
TX, S 682 205 30% 23 11.22%
TX, W 1,087 334 31% 127 38.02% 2585.63%
Utah 93 45 48% 6 13.33%
Virginia, E 350 190 54% 24 12.63%
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District Total Eligible
Eligible/ 
Total

Enhanced
Enhanced/ 
Eligible

Intra-state 
Discrepancy

Virginia, W 174 68 39% 23 33.82% 267.77%
Vermont 73 26 36% 2 7.69%
Virgin Islands 10 4 40% 0 0.00%
Washington, E 65 28 43% 3 10.71%
Washington, W 115 44 38% 1 2.27% 471.43%
Wisconsin, E 130 56 43% 13 23.21%
Wisonsin, W 44 20 45% 5 25.00% 107.69%
WV, N 163 59 36% 4 6.78%
WV, S 106 41 39% 2 4.88% 138.98%
Wyoming 135 44 33% 6 13.64%

Total Total Total Average Total Average Average
93 13,894 5870 42.25% 1,536 26.17% 846.70%

N.D. of Iowa Compared to National § 851 Enhancement Statistics

Table 2E
Iowa, N.D. 79.25%
Average: 26.17%
Median: 12.63%
Mode: 0%

       Figure 1E
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Number of District's Application Rate by Thirds

Table 3E
<33.3% 62 66.67%
33.3-66.6% 24 25.81%
>66.6% 7 7.53%
districts* 93
*N. Mariana Islands Unreported

Eligible Defendants in Districts with 0% Application: 232
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Effective: May 27, 2010

United States Code Annotated Currentness
Title 18. Crimes and Criminal Procedure (Refs & Annos)

 Part II. Criminal Procedure
 Chapter 201. General Provisions (Refs & Annos)

§ 3006A. Adequate representation of defendants

(a) Choice of plan.--Each United States district court, with the approval of the judicial council of the circuit, shall 
place in operation throughout the district a plan for furnishing representation for any person financially unable to 
obtain adequate representation in accordance with this section. Representation under each plan shall include counsel 
and investigative, expert, and other services necessary for adequate representation. Each plan shall provide the fol-
lowing:

(1) Representation shall be provided for any financially eligible person who--

(A) is charged with a felony or a Class A misdemeanor;

(B) is a juvenile alleged to have committed an act of juvenile delinquency as defined in section 5031 of this title;

(C) is charged with a violation of probation;

(D) is under arrest, when such representation is required by law;

(E) is charged with a violation of supervised release or faces modification, reduction, or enlargement of a con-
dition, or extension or revocation of a term of supervised release;

(F) is subject to a mental condition hearing under chapter 313 of this title;

(G) is in custody as a material witness;

(H) is entitled to appointment of counsel under the sixth amendment to the Constitution;

(I) faces loss of liberty in a case, and Federal law requires the appointment of counsel; or
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copies of the vouchers provided by defense counsel to justify the expenses to the court until such time as the 
appeals process is completed, unless the court determines that none of the defendant's interests set forth in sub-
paragraph (D) will be compromised.

(F) Effective date.--The amendment made by paragraph (4) shall become effective 60 days after enactment of 
this Act, will apply only to cases filed on or after the effective date, and shall be in effect for no longer than 24 
months after the effective date.

(5) Filing claims.--A separate claim for compensation and reimbursement shall be made to the district court for 
representation before the United States magistrate judge and the court, and to each appellate court before which the 
attorney provided representation to the person involved. Each claim shall be supported by a sworn written statement 
specifying the time expended, services rendered, and expenses incurred while the case was pending before the 
United States magistrate judge and the court, and the compensation and reimbursement applied for or received in the 
same case from any other source. The court shall fix the compensation and reimbursement to be paid to the attorney 
or to the bar association or legal aid agency or community defender organization which provided the appointed 
attorney. In cases where representation is furnished exclusively before a United States magistrate judge, the claim 
shall be submitted to him and he shall fix the compensation and reimbursement to be paid. In cases where repre-
sentation is furnished other than before the United States magistrate judge, the district court, or an appellate court, 
claims shall be submitted to the district court which shall fix the compensation and reimbursement to be paid.

(6) New trials.--For purposes of compensation and other payments authorized by this section, an order by a court 
granting a new trial shall be deemed to initiate a new case.

(7) Proceedings before appellate courts.--If a person for whom counsel is appointed under this section appeals to 
an appellate court or petitions for a writ of certiorari, he may do so without prepayment of fees and costs or security 
therefor and without filing the affidavit required by section 1915(a) of title 28.

(e) Services other than counsel.--

(1) Upon request.--Counsel for a person who is financially unable to obtain investigative, expert, or other services 
necessary for adequate representation may request them in an ex parte application. Upon finding, after appropriate 
inquiry in an ex parte proceeding, that the services are necessary and that the person is financially unable to obtain 
them, the court, or the United States magistrate judge if the services are required in connection with a matter over 
which he has jurisdiction, shall authorize counsel to obtain the services.

(2) Without prior request.--(A) Counsel appointed under this section may obtain, subject to later review, inves-
tigative, expert, and other services without prior authorization if necessary for adequate representation. Except as 
provided in subparagraph (B) of this paragraph, the total cost of services obtained without prior authorization may 
not exceed $800 and expenses reasonably incurred.

(B) The court, or the United States magistrate judge (if the services were rendered in a case disposed of entirely 
before the United States magistrate judge), may, in the interest of justice, and upon the finding that timely pro-

(e) Services other than counsel.--

(1) Upon request.--Counsel for a person who is financially unable to obtain investigative, expert, or other services
necessary for adequate representation may request them in an ex parte application. Upon finding, after appropriate
inquiry in an ex parte proceeding, that the services are necessary and that the person is financially unable to obtain 
them, the court, or the United States magistrate judge if the services are required in connection with a matter over f
which he has jurisdiction, shall authorize counsel to obtain the services.

(2) Without prior request.--(A) Counsel appointed under this section may obtain, subject to later review, inves-
tigative, expert, and other services without prior authorization if necessary for adequate representation. Except as
provided in subparagraph (B) of this paragraph, the total cost of services obtained without prior authorization may 
not exceed $800 and expenses reasonably incurred.

(B) The court, or the United States magistrate judge (if the services were rendered in a case disposed of entirely
before the United States magistrate judge), may, in the interest of justice, and upon the finding that timely pro-
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curement of necessary services could not await prior authorization, approve payment for such services after they 
have been obtained, even if the cost of such services exceeds $800.

(3) Maximum amounts.--Compensation to be paid to a person for services rendered by him to a person under this 
subsection, or to be paid to an organization for services rendered by an employee thereof, shall not exceed $2,400, 
exclusive of reimbursement for expenses reasonably incurred, unless payment in excess of that limit is certified by 
the court, or by the United States magistrate judge if the services were rendered in connection with a case disposed 
of entirely before him, as necessary to provide fair compensation for services of an unusual character or duration, 
and the amount of the excess payment is approved by the chief judge of the circuit. The chief judge of the circuit 
may delegate such approval authority to an active or senior circuit judge.

(4) Disclosure of fees.--The amounts paid under this subsection for services in any case shall be made available to 
the public.

(5) The dollar amounts provided in paragraphs (2) and (3) shall be adjusted simultaneously by an amount, rounded 
to the nearest multiple of $100, equal to the percentage of the cumulative adjustments taking effect under section 
5303 of title 5 in the rates of pay under the General Schedule since the date the dollar amounts provided in para-
graphs (2) and (3), respectively, were last enacted or adjusted by statute.

(f) Receipt of other payments.--Whenever the United States magistrate judge or the court finds that funds are 
available for payment from or on behalf of a person furnished representation, it may authorize or direct that such funds 
be paid to the appointed attorney, to the bar association or legal aid agency or community defender organization which 
provided the appointed attorney, to any person or organization authorized pursuant to subsection (e) to render inves-
tigative, expert, or other services, or to the court for deposit in the Treasury as a reimbursement to the appropriation, 
current at the time of payment, to carry out the provisions of this section. Except as so authorized or directed, no such 
person or organization may request or accept any payment or promise of payment for representing a defendant.

(g) Defender organization.--

(1) Qualifications.--A district or a part of a district in which at least two hundred persons annually require the 
appointment of counsel may establish a defender organization as provided for either under subparagraphs (A) or (B) 
of paragraph (2) of this subsection or both. Two adjacent districts or parts of districts may aggregate the number of 
persons required to be represented to establish eligibility for a defender organization to serve both areas. In the event 
that adjacent districts or parts of districts are located in different circuits, the plan for furnishing representation shall 
be approved by the judicial council of each circuit.

(2) Types of defender organizations.--

(A) Federal Public Defender Organization.--A Federal Public Defender Organization shall consist of one or 
more full-time salaried attorneys. An organization for a district or part of a district or two adjacent districts or 
parts of districts shall be supervised by a Federal Public Defender appointed by the court of appeals of the circuit, 
without regard to the provisions of title 5 governing appointments in the competitive service, after considering 
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APPENDIX II

NORTHERN DISTRICT OF NEW YORK
GUIDELINES

FOR CLAIMS SUBMITTED FOR REIMBURSEMENT
PURSUANT TO THE CRIMINAL JUSTICE ACT

Where persons accused of committing a Federal crime establish they are financially unable
to retain private counsel, and where the offense or offenses qualify for Court appointed counsel, the
Court may appoint counsel to be paid from public funds pursuant to the Criminal Justice Act (18
U.S.C. §3006A) (CJA) and the Criminal Justice Act Plan for the Northern District of New York. 
To facilitate this process, these Guidelines have been adopted by the Court.  

Every attorney who is paid out of the public funds designated for the payment of legal
services rendered under the CJA has the responsibility to exercise prudence and restraint when
preparing a voucher for payment. Such attorneys have an obligation to limit expenses to the greatest
extent possible while still providing full, effective and fair representation of the client.  In addition
to the Guidelines, it is the obligation of each CJA attorney to comply with the Judiciary’s Guidelines
for Administering the CJA and Related Statutes, applicable local rules, Court orders, and notices. 

It is the responsibility of the Court to ensure that all services and expenses funded under the
CJA are those necessary and reasonable for effective representation by counsel.

1. Actual and Reasonable Work and Expenses

a. Only actual and reasonable work performed and expenses may be claimed or
compensated. In claiming compensation, billing judgment must be exercised as to the
reasonableness of all compensation claimed. Where more time was expended than is claimed
for compensation, counsel may so indicate on the voucher.

b. Failure to exercise billing judgment, recurring violations of these Guidelines, and
unreasonable claims may result in reduction or denial of claims and removal from the CJA
panel.

c. Time spent on overlapping services in multiple cases (e.g., research, court
appearances, waiting time) must be allocated appropriately among the cases and may not
exceed the actual time expended.

d. Preparation of "boiler-plate" notices and motions not necessitating legal research,
e.g., motion to seal, continue, or any other routine filings, typically involve modifying the
date, case caption and/or case number. Only time newly expended in adapting previously-
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used documents may be claimed.

e. Time expended on extended discussion of fundamental principals of law well
known to the court and to opposing counsel may not be claimed. For example, claims for
research relating to basic and general sentencing principles, i.e., “research  re: Booker, Gall,
Kimbrough, etc.”, or “cut and paste”of legal and historical discussions about Booker and its
progeny, are not considered reasonable or compensable. Where facts and research are
essential to an argument for reduced sentences, the argument must be tailored to the specific
case to be compensable.

f. Claims for reviewing a Notice of Electronic Filing (NEF) and associated
documents must include the document numbers. No time may be claimed for reviewing an
attorney’s own NEFs or filings or of co-defendants unless relevant to the representation.

g. Claims for conferences with family representatives must reference the subject of
the communication.  This information should be included in the supporting
documentation submitted in support of the voucher, and is not to be filed in CM/ECF.  

h. Ten or more hours billed in a single day is unusual. Absent extraordinary
circumstances, billable hours in a day should not exceed ten hours unless in hearings or 
in trial.

i. Charges for a facsimile transmission are limited to $.10 per page. Charges for in-house
copy work is limited to $0.20 per page or actual cost, whichever is less. The number of
pages for copy work and faxes must be referenced on the expense worksheet.

2. Tasks Not Compensable

a. Clerical work, even if performed by an attorney, may not be claimed. Clerical
work includes work customarily performed by non-professional employees and work that can
be performed by a non-attorney for counsel to be able to render directly professional services.
Work performed by a non-attorney may be claimed and compensated in accordance with
orders of the court authorizing such work.

b. Time spent accessing and storing Notices of Electronic Filing ("NEFs") is clerical
and not compensable.

c. Retrieving or holding property of a defendant is generally not compensable.

d. You cannot charge for representation in other Courts, i.e.: if you represent the defendant
in a State or County Court that work cannot be charged back to the Federal Court. 

Appendix II - Page 3



3. Record Keeping

a. Attorneys must maintain contemporaneous time and attendance records daily for
all work performed. Records are subject to audit and must be retained for three years after
approval of a final voucher for appointment. (Reference: Volume 7, Part A., Chapter 2,
Section 230.76 of The Judiciary Guidelines for Administering the CJA and Related Statutes.)

b. The Court will conduct an annual review of attorneys who have claimed compensation of
more than 1,000 hours in the preceding fiscal year. (Reference: Volume 7, Part A., Chapter
2, Section 230.80 of The Judiciary Guidelines for Administering the CJA and Related
Statutes.) An attorney may be required to perform a self-audit or independent audit for
the Court. 

c. Records must allow determination of all time worked on all CJA cases in a single day.

d. Proof of payment is required for all itemized expenses in excess of $50.00. This includes
a receipt, copy of a canceled check, or credit card statement. 
An invoice is not considered proof of payment.

4. Descr iptions of Tasks

a. Descriptions of services must be adequate to understand the service and to evaluate the
reasonableness of the time claimed.

b. Claims for legal research must state the issue researched.

c. Discrete tasks must be described and the time quantified separately, except one task each day
of less than 0.1 hour may be claimed at 0.1 hour if no other service is claimed for that day
with which it can be quantified. Multiple tasks on one day of less than 0.1 hour each must
be quantified together at no more than the total actual time expended on all, or quantified
with another task on the same day. If the activities fall into multiple categories as identified
on the Out of Court section of the CJA 20 form (i.e., Interviews; Record Review; Legal
Research and Writing; Travel; and Investigative/Other Work), the 0.1-hour entry may be
entered in any applicable category. The aggregate time claimed, during the total period of
representation, for single tasks requiring less than six minutes will be evaluated for
reasonableness and may be subject to a reduction.

d. Claims for document review may not exceed the actual time spent and must state
specifically the nature of material reviewed and the number of pages.

5. Travel

a. Only actual time spent traveling may be claimed.  Counsel must provide a breakdown of each
expense and when claiming mileage must include the starting location and destination.
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b. Travel time and mileage to and from the courthouse is computed from the attorney’s
office, not the attorney’s home, unless their home is the office.

c.  Attorneys must obtain advance authorization from the Court for travel outside the district.
Absent such authorization, the attorney must demonstrate the travel was necessary and prior
authorization could not have been obtained. Ordinarily, compensable time for travel includes
only those hours actually spent in or awaiting transit. Accordingly, if a trip necessarily and
reasonably requires overnight lodging, compensable travel time to the destination from the
attorney’s office terminates upon arrival at the place of accommodation and includes travel
time returning directly to the attorney’s office. (Reference: Volume 7, Part A., Chapter 2,
Section 230.60(b) of The Judiciary Guidelines for Administering the CJA and Related
Statutes.)

d. Reasonable within-district travel for investigative purposes, e.g., travel to a local jail to
meet with the client on an issue that could be discussed over the phone, does not require
prior authorization.

e. Actual mileage driven must be recorded for all mileage claims.

f. Receipts must accompany all claims for non-mileage related travel expenses, including
parking, tolls, taxi, airfare, hotel, etc.

g. Reimbursement for meals is allowable only when the traveler has received authorization
for overnight travel.

h. Reasonableness of travel costs will be determined in conjunction with these Guidelines,
and prevailing limitations for travel and subsistence expenses governing federal judiciary
employees.

i. Reimbursement Restriction.  CJA Panel Members who do not maintain an office within
the Northern District of New York will only be reimbursed for their mileage and travel
time accrued while traveling within the borders of the Northern District.  Mileage and
travel time incurred outside of the District either traveling from your office or returning to
your office will not be allowed without the prior permission of the Court.

j. While time spent in common on more than one case must be prorated among the
vouchers for cases on which the time was spent, the entire amount of travel or other
expenses applicable to more than one representation must be billed to one representation.
The materials supporting the voucher on which the expenses are billed must cross-
reference the other CJA representations. (Reference: Volume 7, Part A., Chapter 2,
Section 230.50(e) and (f) of The Judiciary Guidelines for Administering the CJA and
Related Statutes.)

6. Exper t and Non-Exper t Services Over  $800

a. Any expenditure over $800.00 must be authorized in advance by the Court. For expert
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services, this maximum applies per representation, not per service type. (Reference: Volume
7, Part A, Chapter 2, Section 310.20 of The Judiciary Guidelines for Administering the CJA
and Related Statutes and NDNY General Order #1, Appendix Section II-D)

b. The Court will strictly apply the requirements set forth in 18 U.S.C. § 3006A(e). If the cost
of services for a case is anticipated to surpass the $800.00 limitation, application to exceed
this amount must be made at the onset. Any request seeking nunc pro tunc authorization for
goods or services rendered in the interest of justice must include justification to support a
finding that timely procurement of such goods or services could not practicably await prior
authorization.

c. The cost of goods or non-expert services may be claimed as an Other Expense on Form CJA
20. Claims for expert services must be filed on Form CJA 21 and be in accordance with the
presumptive hourly fee schedule set forth on the District’s Internet website. Approval to
exceed the presumptive hourly rate must be obtained in advance. If a particular type of
service is not listed on the Court’s fee schedule, the request and justification must be based
on the market rate.

d. Expert vouchers where travel was necessary must provide a breakdown of travel expenses,
ie: parking, tolls, and mileage from the starting location, destination and the number of miles
traveled.

e. Necessity of Affidavit.  Statements made by or on behalf of the party in support of
requests for investigative, expert, and other services shall be made or supported by
affidavit and filed with the Court in-camera for review and consideration.  The request
should contain a sealing Order directing that the request and supporting papers be sealed
until after the case is concluded and any appeals that may be filed have been terminated and
the case closed.

f. Receipts must accompany all claims.

g. For information on rates for interpreter services please visit our website at ndny.uscourts.gov.

7. Compensation and Filing of Vouchers.

Claims for compensation shall be typed and submitted on the appropriate CJA form
accompanied by the CJA voucher worksheets to the office of the Clerk of Court.  That office shall
review the claim form for mathematical and technical accuracy, and for conformity with the
Guidelines for the Administration of the Criminal Justice Act (See: Vol 7, Guide to Judiciary
Policies and Procedures) and, if correct, shall forward the claim form for the consideration of the
appropriate  judge or magistrate judge.  The Court may also direct the Office of the Federal Public
Defender to review claim forms for mathematical and technical accuracy, and for conformity with
the CJA Guidelines. The court will exert its best effort to avoid delays in reviewing payment
vouchers and in submitting them for further processing.

a. Maximum Amounts for Counsel.  For representation of a defendant before a 

Appendix II - Page 6

Austin
Highlight



magistrate judge or judge of this court, or both, the compensation paid any attorney shall not
exceed the maximum prescribed by 18 U.S.C. §3006A(d)(2).

b. Waiver of Limits on Counsel Fees.  Payment in excess of any maximum amount prescribed
by 18 U.S.C. §3006A(d)(2) for counsel fees or for other services may be made for extended
or complex representation whenever the judge or magistrate judge (if the representation was
entirely before the magistrate judge) certifies that the amount sought is necessary to provide
fair compensation and the payment is approved by the Chief Judge of the Second Circuit or
such active Circuit Judge to whom the Chief Judge has delegated approval authority. 
Counsel claiming such excess payment shall submit a detailed memorandum justifying
counsel’s claim that the representation was in an extended or complex case and that the
excess payment is necessary to provide fair compensation.

c. Notwithstanding the procedure described above, a judge or magistrate judge may in the first
instance, contact counsel to inquire regarding questions or concerns with a claim for
compensation.  In the event that the matter is resolved to the satisfaction of the judge or
magistrate judge and Panel member, the claim for compensation need not go through the
formal written submission requirements noted above.  The Court may, in its discretion, refer
the voucher for further review to the Panel Review Committee for a confidential
recommendation to the presiding Judge.

d. Filing Your CJA Voucher.  CJA Vouchers should be submitted for payment no later than 45
days after the final disposition of the case, unless good cause is shown. The clerks of the
concerned courts should ensure that attorneys comply with the prescribed limits.
(See Section 230.13 of Volume 7 of the Guide to Judiciary Policies and Procedures)

8. Violation of Guidelines

Violation of these Guidelines may result in suspension or removal from the CJA Panel and
reimbursement of payments received.  Counsel are reminded that they must comply fully with the
requirements set forth in NDNY General Order # 1 - Plan for the Composition, Administration and
Management of the Panel of Private Attorneys and the Office of the Federal Public Defender under
the Criminal Justice Act as well as Volume 7, of The Judiciary Guidelines for Administering the
CJA and Related Statutes.
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Administrative Office of the United States Courts (phone number: 
510-637-3500) for guidance. Counsel must inform the court in 
writing of the Office of Defender Services' advice and 
recommendation regarding counsel's proposed expenditure. See 
also: Appx 30 (Sample Order Authorizing the Acquisition of 
Computer [Hardware and/or Software] under the CJA). 

(b) Acquisition of Computer Hardware and/or Software 

(1) The request for acquisition of the computer hardware and/or 
software, or for the procurement of litigation support services 
should be submitted on a Form CJA 21 (Authorization and Voucher 
for Expert and Other Services), or, in a death penalty proceeding, 
Form CJA 31 (Death Penalty Proceedings: Ex Parte Request for 
Authorization and Voucher for Expert and Other Services). 

(2) Property purchased with CJA funds is the property of the United 
States and remains so after the case is completed. 

(3) When property is purchased, counsel must provide the Office of 
Defender Services with a copy of the following documents to 
ensure the property is properly accounted for: a copy of the court's 
order approving the request; a copy of the completed Form CJA 21 
(or Form CJA 31 ); the purchase order from the vendor and any 
receiving documents, such as a copy of the packing slip or the 
company's invoice. 

(4) Because computer hardware or storage devices being used by 
counsel may contain confidential or privileged information, all case­
related materials must be removed before the hardware is returned 
as described below. Unless otherwise required by the court or by 
law, counsel should retain copies, electronic or otherwise, of the 
case-related materials for the client's file. 

Note: When large amounts of electronic information are placed on 
drives or storage devices purchased with CJA funds, counsel may 
apply to the court to retain the drive or an alternative drive as the 
most cost-effective and efficient method for preserving the data. 

(5) Upon the completion of the case, counsel must contact the National 
Litigation Support Team in the Office of Defender Services at (510) 
637-3500 for instructions on returning any software, and directions 
for deleting case-related material from any hardware and returning 
it to the National Litigation Support Team for the permanent 
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removal of case-related material. If appointed counsel has 
acquired software, then counsel should provide all accounting 
information for the software, including any serial numbers, 
activation codes, or other identifying information, and remove the 
software from his or her machines. If appointed counsel acquired 
computer hardware, it must be returned in good condition. 

§ 320. 70.50 Paralegals, Legal Assistants, and Other Non-Secretarial Support 

(a) For services of paralegals, legal assistants, and other non-secretarial 
professional support personnel employed by appointed counsel, the court 
will determine a reasonable hourly compensation rate that may not exceed 
the lesser of the rate paid to counsel under the CJA or the rate typically 
charged by counsel to a fee-paying client for such services. 

(b) Authorizing compensation at such rates should result in greater efficiency 
and lower costs for the CJA program than would occur if counsel 
performed and charged for these services. 

§ 320.80 Reimbursement of Expenses 

§ 320.80.1 O Determination of Reasonableness 

In determining the reasonableness of expenses of persons furnishing investigative, 
expert, or other services, claimants and the court should be guided by the provisions of 
these Guidelines regarding reimbursement of expenses of counsel. See: Guide, 
Vol 7A. § 230.63 and § 230.66. Gross receipts or other taxes levied on fees for expert 
services rendered under the CJA are not reimbursable expenses. 

§ 320.80.20 Government Travel Rates 

Government travel rates at substantial reductions from ordinary commercial rates may 
be available from common carriers for travel authorized by the court in connection with 
representation under the CJA. To obtain such rates, investigators and other service 
providers must contact the clerk of court and obtain prior approval from the presiding 
judicial officer. 

§ 320.90 Record Keeping 

(a) Investigative, expert, and other service providers must maintain 
contemporaneous time and attendance records for all work billed by them, 
as well as expense records. 
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(b) Such records are subject to audit and must be retained for three years 
after approval of the appointed counsel's or the service provider's final 
voucher, whichever is later, for a representation. 



CJA 21 AUTHORIZATION AND VOUCHER FOR EXPERT AND OTHER SERVICES (Rev. 05/12)

1.  CIR./DIST./ DIV. CODE 2.  PERSON REPRESENTED VOUCHER NUMBER
 

3.  MAG. DKT./DEF. NUMBER 4.  DIST. DKT./DEF. NUMBER 5.  APPEALS DKT./DEF. NUMBER 6.  OTHER DKT. NUMBER

7.  IN CASE/MATTER OF (Case Name) 8.  PAYMENT CATEGORY 9.  TYPE PERSON REPRESENTED 10.  REPRESENTATION TYPE
Felony Petty Offense Adult Defendant Appellant (See Instructions)
Misdemeanor Other Juvenile Defendant Appellee
Appeal Other

11.  OFFENSE(S) CHARGED (Cite U.S. Code, Title & Section)  If more than one offense, list (up to five) major offenses charged, according to severity of offense.

REQUEST AND AUTHORIZATION FOR EXPERT SERVICES
12.  ATTORNEY’S STATEMENT

As the attorney for the person represented, who is named above, I hereby affirm that the services requested are necessary for adequate representation.  I hereby request:
Authorization to obtain the service.  Estimated Compensation and Expenses: OR
Approval of services already obtained to be paid for by the United States pursuant to the Criminal Justice Act.  (Note: Prior authorization should be obtained for services in excess of $800,
excluding expenses)

Signature of Attorney Date
Panel Attorney Retained Attorney Pro-Se Legal Organization

ATTORNEY’S NAME (First Name, M.I., Last Name, including any suffix), AND MAILING ADDRESS

Telephone Number:
13.  DESCRIPTION OF AND JUSTIFICATION FOR SERVICES (See Instructions) 14.  TYPE OF SERVICE PROVIDER (See Instructions)

01 Investigator 17 Hair/Fiber Expert
02 Interpreter/Translator 18 Computer (Hardware/
03 Psychologist Software/Systems)
04 Psychiatrist 19 Paralegal Services

15.  COURT ORDER 05 Polygraph 20 Legal Analyst/Consultant
Financial eligibility of the person represented having been established to the Court’s satisfaction, the
authorization requested in Item 12 is hereby granted.

06 Documents Examiner 21 Jury Consultant
07 Fingerprint Analyst 22 Mitigation Specialist
08 Accountant 23 Duplication Services
09 CALR (Westlaw/Lexis, etc.) 24 Other (Specify)

Signature of Presiding Judge or By Order of the Court 10 Chemist/Toxicologist
11 Ballistics 25 Litigation Support
13 Weapons/Firearms/Explosive Expert Services

Date of Order Nunc Pro Tunc Date 14 Pathologist/Medical Examiner 26 Computer Forensics
Repayment or partial repayment ordered from the person represented for this service at time of authorization. 15 Other Medical Expert

YES NO 16 Voice/Audio Analyst

   CLAIM FOR SERVICES AND EXPENSES FOR COURT USE ONLY
16.     SERVICES AND EXPENSES

             (Attach itemization of services with dates) AMOUNT CLAIMED MATH/TECHNICAL
ADJUSTED AMOUNT

ADDITIONAL
REVIEW

a.  Compensation
b.  Travel Expenses (lodging, parking, meals, mileage, etc.)
c.  Other Expenses

GRAND TOTALS (CLAIMED AND ADJUSTED):
17.  PAYEE’S NAME  AND MAILING ADDRESS

TIN:

Telephone Number:

CLAIMANT’S CERTIFICATION FOR PERIOD OF SERVICE FROM TO

CLAIM STATUS Final Payment Interim Payment Number Supplemental Payment

I hereby certify that the above claim is for services rendered and is correct, and that I have not sought or received payment (compensation or anything of value) from any other source for these
services.

Signature of Claimant/Payee Date
18.  CERTIFICATION OF ATTORNEY   I hereby certify that the services were rendered for this case.

Signature of Attorney Date

APPROVED FOR PAYMENT — COURT USE ONLY
19.  TOTAL COMPENSATION 20.  TRAVEL EXPENSES 21.  OTHER EXPENSES 22.  TOTAL AMOUNT APPROVED/CERTIFIED

23. Either the total cost (excluding expenses) of all services combined does not exceed $800, or prior authorization was obtained.
Prior authorization was not obtained, but in the interest of justice the Court finds that timely procurement of these necessary services could not await prior authorization, even though the
cost (excluding expenses) exceeds $800.

Signature of Presiding Judge Date Judge Code
24.  TOTAL COMPENSATION 25.  TRAVEL EXPENSES 26.  OTHER EXPENSES 27.  TOTAL AMOUNT APPROVED

28.  PAYMENT APPROVED IN EXCESS OF THE STATUTORY THRESHOLD UNDER 18 U.S.C. § 3006A(e)(3)

Signature of Chief Judge, Court of Appeals (or Delegate) Date Judge Code

$0.00 $0.00

$0.00

$0.00

Print Save As... Reset
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United States Code Annotated Currentness

Federal Rules of Criminal Procedure for the United States District Courts (Refs & Annos)
 IV. Arraignment and Preparation for Trial

 Rule 17. Subpoena
(a) Content.A subpoena must state the court's name and the title of the proceeding, include the seal of the court, and
command the witness to attend and testify at the time and place the subpoena specifies. The clerk must issue a blank
subpoena--signed and sealed--to the party requesting it, and that party must fill in the blanks before the subpoena is
served.

(b) Defendant Unable to Pay.Upon a defendant's ex parte application, the court must order that a subpoena be issued
for a named witness if the defendant shows an inability to pay the witness's fees and the necessity of the witness's
presence for an adequate defense. If the court orders a subpoena to be issued, the process costs and witness fees will be
paid in the same manner as those paid for witnesses the government subpoenas.

(c) Producing Documents and Objects.

(1) In General.A subpoena may order the witness to produce any books, papers, documents, data, or other objects
the subpoena designates. The court may direct the witness to produce the designated items in court before trial or
before they are to be offered in evidence. When the items arrive, the court may permit the parties and their attorneys
to inspect all or part of them.

(2) Quashing or Modifying the Subpoena.On motion made promptly, the court may quash or modify the subpoena
if compliance would be unreasonable or oppressive.

(3) Subpoena for Personal or Confidential Information About a Victim. After a complaint, indictment, or
information is filed, a subpoena requiring the production of personal or confidential information about a victim may
be served on a third party only by court order. Before entering the order and unless there are exceptional
circumstances, the court must require giving notice to the victim so that the victim can move to quash or modify the
subpoena or otherwise object.

(d) Service.A marshal, a deputy marshal, or any nonparty who is at least 18 years old may serve a subpoena. The server
must deliver a copy of the subpoena to the witness and must tender to the witness one day's witness-attendance fee and
the legal mileage allowance. The server need not tender the attendance fee or mileage allowance when the United States,
a federal officer, or a federal agency has requested the subpoena.

(e) Place of Service.

(1) In the United States.A subpoena requiring a witness to attend a hearing or trial may be served at any place within
the United States.

(2) In a Foreign Country.If the witness is in a foreign country, 28 U.S.C. § 1783 governs the subpoena's service.

(f) Issuing a Deposition Subpoena.

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.



Federal Rules of Criminal Procedure, Rule 17 Page 2

(1) Issuance.A court order to take a deposition authorizes the clerk in the district where the deposition is to be taken
to issue a subpoena for any witness named or described in the order.

(2) Place.After considering the convenience of the witness and the parties, the court may order--and the subpoena may
require--the witness to appear anywhere the court designates.

(g) Contempt.The court (other than a magistrate judge) may hold in contempt a witness who, without adequate excuse,
disobeys a subpoena issued by a federal court in that district. A magistrate judge may hold in contempt a witness who,
without adequate excuse, disobeys a subpoena issued by that magistrate judge as provided in 28 U.S.C. § 636(e).

(h) Information Not Subject to a Subpoena.No party may subpoena a statement of a witness or of a prospective
witness under this rule. Rule 26.2 governs the production of the statement.

CREDIT(S)

(As amended Dec. 27, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff. Oct. 1, 1972; Apr.
22, 1974, eff. Dec. 1, 1975; July 31, 1975, Pub.L. 94-64, § 3(29), 89 Stat. 375; Apr. 30, 1979, eff. Dec. 1, 1980; Mar.
9, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1, 2002; Apr. 23, 2008, eff. Dec.
1, 2008.)

Amendments received to 7-1-14

Westlaw. (C) 2014 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

END OF DOCUMENT
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Supreme Court of the United States

UNITED STATES, Petitioner,
v.

Richard M. NIXON, President of the United States, et
al.

Richard M. NIXON, President of the United States,
Petitioner,

v.
UNITED STATES.

Nos. 73—1766, 73—1834.

Argued July 8, 1974.
Decided July 24, 1974.

Prosecution of former government officials and
presidential campaign officials for conspiracy to defraud
United States and to obstruct justice, and for other
offenses, wherein special prosecutor caused third-party
subpoena duces tecum to be issued directing the President
to produce tape recordings and documents relating to
conversations with aides and advisors. The United States
District Court for the District of Columbia, denied the
President's motion to quash subpoena, 377 F.Supp. 1326,
and an appeal was taken. Certiorari before judgment was
granted to bring matter before Supreme Court before
disposition by Court of Appeals. The Supreme Court, Mr.
Chief Justice Burger, held that dispute was justiciable; that
District Court was not shown to have erred in determining
that special prosecutor's showing of relevancy,
admissibility, and specificity was sufficient to warrant
issuance of order; and that President's generalized interest
in confidentiality, unsupported by claim of need to protect
military, diplomatic, or sensitive national security secrets,
could not prevail against special prosecutor's
demonstrated, specific need for the tape recordings and
documents.

Affirmed.

Mr. Justice Rehnquist did not participate.

West Headnotes

[1] Federal Courts 170B 3151

170B Federal Courts

170BXVI Supreme Court
170BXVI(B) Decisions Reviewable

170Bk3149 Review of Federal District Courts
                      170Bk3151 k. Criminal prosecutions in
general. Most Cited Cases
     (Formerly 170Bk491, 106k385(11/2))

Supreme Court granted special prosecutor's petition
and President's responsive cross petition for certiorari
before judgment with respect to President's appeal to
Court of Appeals from district court's orders denying
motion to quash subpoena directing President to produce
certain tape recordings and documents relating to
conversations with aides and advisors for use in pending
criminal prosecution, and denying motion to expunge
action of federal grand jury naming President as
unindicted coconspirator, because of public importance of
issues presented and need for their prompt resolution. 28
U.S.C.A. §§ 1254(1), 2101(e); Supreme Court Rules, rule
20, 28 U.S.C.A.

[2] Criminal Law 110 1131(2)

110 Criminal Law

110XXIV Review
110XXIV(J) Dismissal

110k1131 In General
110k1131(2) k. Dismissal by court sua

sponte. Most Cited Cases
Resolution of whether federal grand jury acted within

its authority in naming President as unindicted
coconspirator, raised by President's cross petition for
certiorari before judgment, was unnecessary to resolution
of question presented by special prosecutor's petition for
certiorari before judgment with respect to whether
President's claim of absolute executive privilege as to tape
recordings and documents relating to his conversations
with aides and advisors subpoenaed by special prosecutor

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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within the traditional scope of Art. III power. Id., at 198,
82 S.Ct. 691.

[12][13] In light of the uniqueness of the setting in
which the conflict arises, the fact that both parties are
officers of the Executive Branch cannot be viewed as a
barrier to justiciability. It would be inconsistent with the
applicable law and regulation, and the unique facts of this
case to conclude other than that the Special Prosecutor has
standing to bring this action and that a justiciable
controversy is presented for decision.

III

Rule 17(c)
The subpoena duces tecum is challenged on the

ground that the Special Prosecutor failed to satisfy the
requirements of Fed.Rule Crim.Proc. 17(c), which governs
*698 the issuance of subpoenas duces tecum in federal
criminal proceedings. If we sustained this challenge, there
would be no occasion to reach the claim of privilege
asserted with respect to the subpoenaed material. Thus we
turn to the question whether the requirements of Rule
17(c) have been satisfied. See Arkansas Louisiana Gas Co.
v. Dept. of Public Utilities, 304 U.S. 61, 64, 58 S.Ct. 770,
771, 82 L.Ed. 1149 (1938); Ashwander v. TVA, 297 U.S.
288, 346—347, 56 S.Ct. 466, 482—483, 80 L.Ed. 688
(1936) (Brandeis, J., concurring).

[14][15][16][17] Rule 17(c) provides:

‘A subpoena may also command the person to whom
it is directed to produce the books, papers, documents or
other objects designated therein. The court on motion
made promptly may quash or modify the supoena if
compliance would be unreasonable or oppressive. The
court may direct that books, papers, documents or objects
designated in the subpoena be produced before the court
at a time prior to the trial or prior to the time when they
are to be offered in evidence and may upon their
production permit the books, papers, documents or objects
or **3103 portions thereof to be inspected by the parties
and their attorneys.’

A subpoena for documents may be quashed if their
production would be ‘unreasonable or oppressive,’ but not
otherwise. The leading case in this Court interpreting this
standard is Bowman Dairy Co. v. United States, 341 U.S.

214, 71 S.Ct. 675, 95 L.Ed. 879 (1951). This case
recognized certain fundamental characteristics of the
subpoena duces tecum in criminal cases: (1) it was not
intended to provide a means of discovery for criminal
cases, id., at 220, 71 S.Ct. 675; (2) its chief innovation
was to expedite the trial by providing a time and place
before trial for the inspection of *699 subpoenaed
materials,FN11 ibid. As both parties agree, cases decided in
the wake of Bowman have generally followed Judge
Weinfeld's formulation in United States v. Iozia, 13
F.R.D. 335, 338 (SDNY 1952), as to the required
showing. Under this test, in order to require production
prior to trial, the moving party must show: (1) that the
documents are evidentiary FN12 and relevant; (2) that they
are not otherwise procurable reasonably in advance of trial
by exercise of due diligence; (3) that the party cannot
properly prepare for trial without such production and
inspection in advance of trial and that the failure to obtain
such inspection may tend unreasonably to delay the trial;
and (4) that *700 the application is made in good faith and
is not intended as a general ‘fishing expedition.’

FN11. The Court quoted a statement of a
member of the advisory committee that the
purpose of the Rule was to bring documents into
court ‘in advance of the time that they are
offered in evidence, so that they may then be
inspected in advance, for the purpose . . . of
enabling the party to see whether he can use
(them) or whether he wants to use (them).’ 341
U.S., at 220 n. 5, 71 S.Ct., at 678. The Manual
for Complex and Multidistrict Litigation
published by the Federal Judicial Center
recommends that use of Rule 17(c) be
encouraged in complex criminal cases in order
that each party may be compelled to produce its
documentary evidence well in advance of trial
and in advance of the time it is to be offered. P.
150.

FN12. The District Court found here that it was
faced with ‘the more unusual situation . . . where
the subpoena, rather than being directed to the
government by defendants, issues to what, as a
practical matter, is a third party.’   United States
v. Mitchell, 377 F.Supp. 1326, 1330 (D.C.1974).
The Special Prosecutor suggests that the

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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evidentiary requirement of Bowman Dairy Co.
and Iozia does not apply in its full vigor when
the subpoena duces tecum is issued to third
parties rather than to government prosecutors.
Brief for United States 128—129. We need not
decide whether a lower standard exists because
we are satisfied that the relevance and
evidentiary nature of the subpoenaed tapes were
sufficiently shown as a preliminary matter to
warrant the District Court's refusal to quash the
subpoena.

[18] Against this background, the Special Prosecutor,
in order to carry his burden, must clear three hurdles: (1)
relevancy; (2) admissibility; (3) specificity. Our own
review of the record necessarily affords a less
comprehensive view of the total situation than was
available to the trial judge and we are unwilling to
conclude that the District Court erred in the evaluation of
the Special Prosecutor's showing under Rule 17(c).  Our
conclusion is based on the record before us, much of
which is under seal.  Of course, the contents of the
subpoenaed tapes could not at that stage be described fully
by the Special Prosecutor, but there was a sufficient
likelihood that each of the tapes contains conversations
relevant to the offenses charged in the indictment.   United
States v. Gross, 24 F.R.D. 138 (SDNY 1959). With
respect to many of the tapes, the Special Prosecutor
offered the sworn testimony or statements of one or more
of the participants in the conversations as to what was said
at the time. As for the remainder of the tapes, the identity
of the participants and the time and place of the
conversations, taken in their total context, permit a
rational inference that at least part of the conversations
relate to the offenses charged in the indictment.

**3104 [19][20][21][22][23][24][25][26] We also
conclude there was a sufficient preliminary showing that
each of the subpoenaed tapes contains evidence
admissible with respect to the offenses charged in the
indictment. The most cogent objection to the admissibility
of the taped conversations here at issue is that they are a
collection of out-of-court statements by declarants who
will not be subject to cross-examination and that the
statements are therefore inadmissible hearsay. Here,
however, most of the tapes apparently contain
conversations*701 to which one or more of the defendants

named in the indictment were party. The hearsay rule does
not automatically bar all out-of-court statements by a
defendant in a criminal case.FN13 Declarations by one
defendant may also be admissible against other defendants
upon a sufficient showing, by independent evidence, FN14

of a conspiracy among one or more other defendants and
the delarant and if the declarations at issue were in
furtherance of that conspiracy.  The same is true of
declarations of coconspirators who are not defendants in
the case on trial.   Dutton v. Evans, 400 U.S. 74, 81, 91
S.Ct. 210, 215, 27 L.Ed.2d 213 (1970). Recorded
conversations may also be admissible for the limited
purpose of impeaching the credibility of any defendant
who testifies or any other coconspirator who testifies.
Generally, the need for evidence to impeach witnesses is
insufficient to require its production in advance of trial.
See, e.g., *702United States v. Carter, 15 F.R.D. 367, 371
(DC 1954). Here, however, there are other valid potential
evidentiary uses for the same material, and the analysis
and possible transcription of the tapes may take a
significant period of time. Accordingly, we cannot
conclude that the District Court erred in authorizing the
issuance of the subpoena duces tecum.

FN13. Such statements are declarations by a
party defendant that ‘would surmount all
objections based on the hearsay rule . . .’ and, at
least as to the declarant himself, ‘would be
admissible for whatever inferences' might be
reasonably drawn.   United States v. Matlock,
415 U.S. 164, 172, 94 S.Ct. 988, 994, 39 L.Ed.2d
242 (1974).   On Lee v. United States, 343 U.S.
747, 757, 72 S.Ct. 967, 973, 96 L.Ed. 1270
(1952). See also McCormick, Evidence s 270,
pp. 651—652 (2d ed. 1972).

FN14. As a preliminary matter, there must be
substantial, independent evidence of the
conspiracy, at least enough to take the question
to the jury.   United States v. Vaught, 485 F.2d
320, 323 (CA4 1973); United States v. Hoffa,
349 F.2d 20, 41—42 (CA6 1965), aff'd on other
grounds, 385 U.S. 293, 87 S.Ct. 408, 17 L.Ed.2d
374 (1966); United States v. Santos, 385 F.2d 43,
45 (CA7 1967), cert. denied, 390 U.S. 954, 88
S.Ct. 1048, 19 L.Ed.2d 1148 (1968); United
States v. Morton, 483 F.2d 573, 576 (CA8 1973);
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United States v. Spanos, 462 F.2d 1012, 1014
(CA9 1972); Carbo v. United States, 314 F.2d
718, 737 (CA9 1963), cert. denied, 377 U.S. 953,
84 S.Ct. 1625, 1626, 1627, 12 L.Ed.2d 498
(1964). Whether the standard has been satisfied
is a question of admissibility of evidence to be
decided by the trial judge.

[27][28] Enforcement of a pretrial subpoena duces
tecum must necessarily be committed to the sound
discretion of the trial court since the necessity for the
subpoena most often turns upon a determination of factual
issues. Without a determination of arbitrariness or that the
trial court finding was without record support, an appellate
court will not ordinarily disturb a finding that the applicant
for a subpoena complied with Rule 17(c). See, e.g., Sue v.
Chicago Transit Authority, 279 F.2d 416, 419 (CA7
1960); Shotkin v. Nelson, 146 F.2d 402 (CA10 1944).

[29] In a case such as this, however, where a
subpoena is directed to a President of the United States,
appellate review, in deference to a coordinate branch of
Government, should be particularly meticulous to ensure
that the standards of Rule 17(c) have been correctly
applied. United States v. Burr, 25 F.Cas. pp. 30, 34 (No.
14,692d) (CC Va.1807). From our examination of the
materials submitted by the Special Prosecutor to the
District Court in support **3105 of his motion for the
subpoena, we are persuaded that the District Court's denial
of the President's motion to quash the subpoena was
consistent with Rule 17(c). We also conclude that the
Special Prosecutor has made a sufficient showing to
justify a subpoena for production before trial. The
subpoenaed materials are not available from any other
source, and their examination and processing should not
await trial in the circumstances shown. Bowman Dairy
Co. v. United States, 341 U.S. 214, 71 S.Ct. 675, 95 L.Ed.
879 (1951); United States v. Iozia, 13 F.R.D. 335
(S.D.N.Y. 1952).

*703 IV

THE CLAIM OF PRIVILEGE
A

Having determined that the requirements of Rule
17(c) were satisfied, we turn to the claim that the
subpoena should be quashed because it demands

‘confidential conversations between a President and his
close advisors that it would be inconsistent with the public
interest to produce.’ App. 48a. The first contention is a
broad claim that the separation of powers doctrine
precludes judicial review of a President's claim of
privilege. The second contention is that if he does not
prevail on the claim of absolute privilege, the court should
hold as a matter of constitutional law that the privilege
prevails over the subpoena duces tecum.

[30][31] In the performance of assigned constitutional
duties each branch of the Government must initially
interpret the Constitution, and the interpretation of its
powers by any branch is due great respect from the others.
The President's counsel, as we have noted, reads the
Constitution as providing an absolute privilege of
confidentiality for all Presidential communications. Many
decisions of this Court, however, have unequivocally
reaffirmed the holding of Marbury v. Madison, 1 Cranch,
137, 2 L.Ed. 60 (1803), that ‘(i)t is emphatically the
province and duty of the judicial department to say what
the law is.’ Id., at 177, 2 L.Ed. 60.

[32] No holding of the Court has defined the scope of
judicial power specifically relating to the enforcement of
a subpoena for confidential Presidential communications
for use in a criminal prosecution, but other exercises of
power by the Executive Branch and the Legislative
Branch have been found invalid as in conflict with the
Constitution.   Powell v. McCormack, 395 U.S. 486, 89
S.Ct. 1944, 23 L.Ed.2d 491 (1969); Youngstown, Sheet &
Tube Co. v. Sawyer, 343 U.S. 579, 72 S.Ct. 863, 96 L.Ed.
1153 (1952). In a *704 series of cases, the Court
interpreted the explicit immunity conferred by express
provisions of the Constitution on Members of the House
and Senate by the Speech or Debate Clause, U.S.Const.
Art. I, s 6.   Doe v. McMillan, 412 U.S. 306, 93 S.Ct.
2018, 36 L.Ed.2d 912 (1973); Gravel v. United States, 408
U.S. 606, 92 S.Ct. 2614, 33 L.Ed.2d 583 (1972); United
States v. Brewster, 408 U.S. 501, 92 S.Ct. 2531, 33
L.Ed.2d 507 (1972); United States v. Johnson, 383 U.S.
169, 86 S.Ct. 749, 15 L.Ed.2d 681 (1966). Since this
Court has consistently exercised the power to construe and
delineate claims arising under express powers, it must
follow that the Court has authority to interpret claims with
respect to powers alleged to derive from enumerated
powers.

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.



Did police disregard vital information in deadly Schenectady fire?
By Brendan J. Lyons
Updated 7:08 am, Monday, February 17, 2014

Schenectady

Shackled and draped in a suit of body armor, Robert Butler emerged from the Schenectady Police Department last May for his short ride

to jail.

Butler's protective outfit may have been because police didn't want to take any chances. They had accused him of setting a house fire that

killed four people — 32-year-old David Terry and his three children, Layah Terry, 3; Michael Terry, 2; and Donavan Duell, 11 months. Butler

soon would face charges that could have led to the death penalty.

But authorities apparently had arrested the wrong man. And now no one is facing charges for the multiple homicide last May on

Hulett Street.

In an extraordinary move, Butler was released from federal custody Feb. 7 after spending nine months in jail. The office of U.S. Attorney

Richard S. Hartunian filed an order dropping the charges and issued a statement citing the "unusual and complex facts, including

information regarding the involvement of others ..."

Federal authorities won't elaborate on what prompted their decision. "We don't comment on pending investigations," Hartunian said.

But a Times Union review of the case, including interviews with witnesses, attorneys, investigators and law enforcement officials, raises

questions about whether Butler's arrest was the product of a hasty or misguided investigation in which police and federal agents disregarded

leads about a second man who may have had a grudge against Terry.

The second man, Edward Leon of St. Johnsville, has not been identified by police as a suspect, nor has he been accused of having any role in

the fatal fire. A person briefed on the case said Leon denied being near Schenectady at the time of the fire. Attempts to reach Leon for

comment were not successful.

James Frolke, a "nearly retired" bus driver from Amsterdam, knows Leon well.

Frolke said he learned of Butler's arrest from a news broadcast a day after the May 2 fire. Frolke, who never met Butler, called Schenectady

police that day to tell them they may have made a mistake, and that they should be investigating Leon.

"In my gut, I know they had the wrong guy," Frolke said. "It was days later when they called me back. I gave them all the information I had. ...

They said, well, we have pretty good information that this (Butler) is the guy and they pretty much dismissed what I had to say."

A six-page complaint filed in federal court last June included damaging evidence against Butler, including statements from two people who

were with Butler on the night of the fire and said he did it. Those witnesses included Jennica Duell, 25, who was Butler's girlfriend and the

mother of the children killed in the fire.

The criminal complaint cited a series of disturbing text messages exchanged by people close to Butler and Terry. The texts referenced Butler's

anger at Terry for kicking him out of the Hulett Street residence after Terry believed Butler mistreated Duell.

The federal complaint against Butler also noted a detective smelled gasoline on Butler when he was being questioned on the afternoon

following the fire, though forensic testing found none on his clothing.

Terry had a complex relationship with Duell. His family said he had a big role in helping raise their children. The couple's other child, Sa'fyre,

who is 5 years old, was critically burned in the blaze.

Butler's motive, according to the complaint, was that he wanted revenge against Terry, who witnesses said died trying to save the children

from the fire.

A month after his arrest, Butler faced a potential death penalty when his case was referred to the Justice Department by Schenectady County

District Attorney Robert Carney.

A federal grand jury has been reviewing evidence in the case for months, but a turning point may have come in December when Butler's

federal public defender, Timothy E. Austin, laid out information for federal authorities that pointed away from Butler.

"Although we will not identify any other people as suspects, we can confirm that we conducted a painstakingly thorough investigation over

several months," Butler's attorneys, Austin and William T. Easton, said in a statement provided to the Times Union on Saturday. "The

evidence that we have uncovered over the last nine months demonstrates that Mr. Butler did not set this fire."

Much of the information came from Austin's investigator, Thomas Kubisch, a former Albany city detective who works for the federal public

defender's office. Between June and December, Kubisch, who declined to be interviewed for this story, sifted leads on Leon, a lifelong
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resident of St. Johnsville who works for a carnival company.

Last summer, Kubisch visited Frolke, who noted that Schenectady detectives never came to his Montgomery County residence to interview

him in person. Frolke said he recounted for Kubisch what he told the detectives: that his 31-year-old daughter, Brianne, had broken off a

relationship with Leon last spring and struck up a new one with Terry, whom she had known since high school.

Brianne Frolke did not want to be interviewed for this story, her father said.

Leon, 41, was furious that Brianne Frolke had rekindled her relationship with Terry, according to James Frolke. He characterized his

daughter's break-up with Leon as "tumultuous," adding that Leon allegedly sent his daughter unsettling text messages throughout their

breakup. Leon was so obsessed with his daughter, Frolke added, that he had a tattoo resembling a wedding ring and including her initials

emblazoned on his ring finger.

"He had come to live with Brianne in Amsterdam, and they had problems and he moved back to St. Johnsville and wanted to take her there,

against our wishes," Frolke said.

After the breakup with Leon, Frolke said, his daughter's relationship with Terry blossomed. Frolke drove his daughter to Terry's residence on

occasion so she could visit him, with her children, and they planned to marry last June, he said.

Looking back, Frolke said an incident last March involving his daughter and Leon troubled him.

On St. Patrick's Day, Leon visited Brianne Frolke and her children at the two-story residence they had once shared on New Street in St.

Johnsville. A week earlier, Frolke said, his daughter had asked Leon to move out.

When Leon returned to the residence that day, it caught fire, according to a story in the Courier-Standard-Express newspaper. The story was

published last May, the day before the Schenectady fatal fire, after a fundraiser to benefit Brianne Frolke and her children. In the article,

Edward Leon recounted helping usher Brianne and her children to safety as the fast-moving fire engulfed the residence.

No one was hurt, and local fire investigators determined that it was started by an unknown electrical problem in the basement, according

to Frolke.

On the day of the early morning fatal fire in Schenectady, Frolke said, Leon drove to his house in an older-model van looking for Brianne

Frolke. "I wouldn't let him see her," Frolke said. "It was a light-colored van. I remember the back hood that opens up on the Caravan; it had a

different-colored back door."

As part of his work, Kubisch was provided copies of videotapes from street-pole cameras in the area of the Hulett Street fire. The videos,

owned by the city of Schenectady, were seized by the arson task force assigned to the case, including the federal ATF.

The street-pole cameras captured images of a light-colored van, similar to one owned by Leon, driving toward the scene of the fire around the

time it started and then driving away, according to a law enforcement source and a person with knowledge of the case. However, a person

briefed on the case said that when Leon was later interviewed by detectives, he denied being anywhere near Schenectady on the night of the

fatal fire.

Still, the van captured by the street cameras was distinctive because it had a rear door that was a different color than the body of the vehicle.

Kubisch traced the van to a repair shop, where it was brought by Leon after an accident, and took photographs of it.

About three months ago, federal agents, following up on the lead, retrieved the van from a salvage yard to which it had been moved. FBI

experts have analyzed whether it's the same van seen in the street-pole tapes, a law enforcement source said, but the results of that analysis

are not public.

Other information that pointed away from Butler included a series of anonymous threatening text messages that were directed to Terry in late

April, days before the fire was set, sources said. The phone used to send the messages was a TracFone owned by an anonymous person.

Kubisch traced the purchase of the telephone to a pharmacy in Westchester County. Leon drove a delivery truck for a food-service company

and his route covered the area near the pharmacy, according to multiple sources briefed on Kubisch's work.

People close to Terry who received texts from the anonymous phone included Brianne Frolke. The sender signed some of his messages as

"The Undertaker," according to a person close to the case.

Kubisch went to the pharmacy at which the phone was purchased and interviewed a manager, who showed him records indicating that Leon

had allegedly registered for a discount card at that pharmacy on the day the cellphone was purchased. The phone was used for about four or

five days and discarded, according to a person briefed on the case.

Butler's attorneys declined to comment on the details of their investigation.

Meanwhile, other potential weaknesses in the case against Butler were emerging.
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On Jan. 31, Duell, who was with Butler in Saratoga Springs on the night the fire was set, returned to testify a second time before the federal

grand jury reviewing the case, according to her attorney, Daniel Stewart. He declined to say why she went back or what she told the panel.

But in an interview with the Times Union last July, Duell said she lied in her statement to police indicating she was with Butler at the scene of

the fire. Duell said she never left Saratoga Springs that night, where she and others in the house had done drugs.

"I was telling the cops whatever they wanted to hear so I could get home to Sa'fyre, even if that means I have to lie to be next to my daughter,"

she told the Times Union. She added that she took LSD that night and fell asleep just before 3 a.m. She said Butler woke her up at 9 a.m. and

she has no idea if he left Saratoga Springs that night. Butler did not have a car.

It's unclear whether Duell's Jan. 31 testimony before the grand jury was a factor in the U.S. Attorney's decision to drop the case against Butler

a week later. The dismissal of Butler's case came three days before they federal authorities faced a deadline to indict him or drop the charges.

There was another twist involving Duell's earlier statement implicating Butler. On the morning of the fire, Butler, Duell and a third man,

19-year-old Brian Fish, needed to borrow money to take a taxi from Saratoga Springs to Schenectady after they learned of the fire. Their

emotional reaction to a news broadcast about the fire was captured on a convenience store video camera in Saratoga.

The taxi that drove them was equipped with a video-surveillance system, which reveals Duell talking on a cell phone and telling someone that

an "ex-boyfriend" of Terry's girlfriend, Brianne Frolke, had recently threatened to kill him.

Detectives initially had a different scenario for the trip of the three. They claimed someone with a car picked up Butler, Duell and Fish and

drove them to Schenectady from Saratoga Springs, stopping along the way to buy gasoline. But it's unclear if they ever found the car and

authorities have not publicly identified that driver or said if they know who it is. Cellphones used by the group also showed no activity that

night, according to their attorneys.
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