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Dear Colleagues:

There have been several significant de-
velopments over the past 12 months in
our federal criminal defense practice.
With the passage of the U.S.S.G.
Amendment, Drugs Minus Two, and the
retroactive application of Amendment
782, many of our clients, past and pre-
sent, will face shorter prison sentences
for drug offenses. Our office anticipates
handling the motions for those eligible
for a reduction of their sentence.

In addition, the Clemency Project 2014 is
under way and there is a national push to
provide relief for individuals sentenced
under the draconian federal drug laws.
That means clients who were sentenced
to ten years or more have an opportunity
to have their sentences commuted, in-
cluding Defendants who otherwise would
never be released from custody.

These efforts spring from the realization
that lengthy prison sentences for non-
violent drug offenses have not resulted in
a reduced rate of recidivism, nor have
they brought about a reduction in street
level drug trafficking activity. Thus, the
1990s war on drugs is finally fading and
programs which emphasize treatment,
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Message from the Defender

education, and community support are
beginning to move toward the forefront.

In a memorandum dated September 24,
2014, Attorney General Holder set forth
his last charging policy directive before
he left office. He clearly indicated that
prosecutors should not seek enhanced
penalties pursuant to 21 U.S.C. § 851 in
order to induce guilty pleas.

It has taken more than 20 years, but
through the tireless efforts of the criminal
defense bar, the tide is turning away from
mass incarceration and incapacitation to
community based support and treatment
programs for drug offenders. Since I be-
gan working as a criminal defense lawyer
in federal court my motto has been, “we
run marathons, not sprints.” It doesn’t
matter how long it takes as long as we
finish the race.

Cordially yours,

Lisa Peebles
Federal Public Defender

‘ Office of the Federal Public Defender

Northern District of New York

Syracuse Office

The Clinton Exchange

4 Clinton Square, 3rd Floor
Syracuse, NY 13202

Albany Office

39 Pearl Street

5th Floor

Albany, NY 12207



Cautionary Tale for Conditional Plea Agreements
By: Molly Corbett, Esq.

Recently, the Second Circuit issued a decision in an
appeal, United States v. Finch, 2014 WL 4251220
(2d Cir. Sept. 19, 2014). What struck me about the deci-
sion was not the substance of the decision, in which the
Court affirmed the denial of suppression relief, but the
first footnote in the order. It stated that the panel had
not reached a specific issue, which was half of the re-
quest for relief on appeal, because that issue had not
been preserved in the conditional plea agreement. The
footnote serves as a note of caution to those of you who
obtain a conditional plea agreement in which you seek
to preserve a pre-trial issue for later appeal. Carefully
review the language of the provisions addressing the
issues you want preserved for appeal within the condi-
tional plea agreement, or you may get caught with less
than what you thought you bargained for in appellate
relief.

Mr. Finch was the subject of a traffic stop after a tip
informed the police he was a felon in possession of fire-
arms. As a result of his statements and a search of his
van and trailer, he was arrested and charged as a felon
in possession. He moved to suppress two sets of state-
ments and the firearms, arguing his detention was ex-
cessive and the search warrant obtained during the stop
was not supported by probable cause. He also argued
the statements were obtained in violation of Miranda.

The district court judge, accepted the findings of the
magistrate judge and made the following conclusions:
(1) the vehicle and traffic stop was valid; (2) the deten-
tion of the defendant from the stop of the vehicle until
the search warrant was obtained was not excessive; (3)
the issuance of the warrant gave the officers sufficient
probable cause to continue to detain the defendant and
to search the van with the trailer; and (4) the approxi-
mate two hours and forty-five minute detention of the
defendant while the officers executed the search war-
rant for defendant’s van and trailer was not excessive or
legally improper. The district court also held that the
search warrant was supported by probable cause and
that the first statements were spontaneous while the sec-
ond set was made after a knowing and voluntary waiver
of the Miranda rights.

The defendant executed a conditional plea agreement
pursuant to Rule 11(a)(2) of the Federal Rules of Crimi-
nal Procedure, which allows for the entry of a condi-
tional plea with the consent of the district court and the

government, wherein the right to have an adverse deter-
mination of a specified pre-trial motion is reserved in
writing. If the defendant prevails on the appeal, the plea
could be withdrawn. In the case of Mr. Finch, the rele-
vant portion of the reservation of appeal rights stated:

[T]he defendant reserves the right to appeal the
denial of the defendant's motion for suppression
of evidence pursuant to the report and recom-
mendation of the Honorable H. Kenneth
Schroeder, Jr., United States Magistrate Judge,
entered on July 30, 2010, and the decision and
order of the District Court entered on December
10, 2010. This preservation of appeal is limited
solely to defendant's claim that evidence against
him should be suppressed on the ground that the
initial traffic stop on November 19, 2009 was
unreasonable.

At first glance, the reservation appears general enough
to cover any issue denied by the report and recommen-
dation of the magistrate judge. Counsel for Mr. Finch
believed she reserved and included the length of deten-
tion issues raised in the district court in the Appellant’s
Brief. Unfortunately for Mr. Finch, only the issues re-
lated to reasonable suspicion were considered by the
appellate panel, because the challenges to the length of
the stop and obtaining the warrant were not reserved for
appeal in the plea agreement. Finch, 2014 WL 4251220
*1,n. 1 (2d Cir. Sept. 19, 2014).

Issues that a defendant seeks to preserve for appeal
must be framed with enough precision and stated with
specificity such that the approval of the court and the
consent of the government is unequivocal. See United
States v. Coffin, 76 F.3d 494, 497 (2d Cir. 1996) (“The
issues preserved for appeal must be framed with preci-
sion and stated with specificity”). A valid plea waives
all non-jurisdictional defects unless the requirements of
Rule 11(a)(2) of the Federal Rules of Criminal Proce-
dure are fulfilled. /d. at 497. The problem for Mr.
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Finch arose from the narrowing language in the reserva-
tion of appeal paragraph which “limited” his appeal
“solely” to the claim that the “initial traffic stop” was
unreasonable.

Counsel who obtains a conditional plea should return to
the issues decided by the district court recounting each
issue the district court decided and the basis for the
court’s decision when negotiating over the language for

the reservation of appeal rights. Remember also to retain
the challenge to the factual findings upon which the dis-
trict court has based its decisions. The particular atten-
tion paid to the reservation of appeal rights will avoid
having the labor on the appeal partially dismissed out-
right in a footnote with an unhappy client who believed
100% of his motion to suppress would be reviewed.

The “Nuts and Bolts” of Mental Competency Issues 1n

Federal Court

f you have a client who you suspect may be legally

incompetent, can you be forced to proceed forward?
First, due process categorically prohibits subjecting a
defendant who is mentally incompetent to proceed to a
criminal trial. See Drope v. Missouri, 420 U.S. 162
(1975). A mentally incompetent defendant cannot enter
a plea or waive his right to an attorney. Rather, a de-
fendant must be mentally competent for all decisions in
the criminal process. See Godinez v. Moran, 509 U.S.
389 (1993).

The legal standard of mental competency is set forth in
Dusky v. United States, 362 U.S. 402 (1960), and was
later codified in 18 U.S.C. § 4241(a), which provides
that “an individual is mentally incompetent to stand trial
if he suffers from a mental disease or defect which
makes him (1) unable to understand the nature and con-
sequences of the legal proceedings against him; or (2)
unable to assist properly in his defense.” If a defendant
1s found mentally incompetent, he cannot proceed to-
wards a plea or a trial unless he can be restored to men-
tal competency. Mental incompetency claims cannot be
waived!

Most practitioners are unaware that mental competency
is a fluid and not a static concept. Thus a person who is
evaluated and found to be mentally competent may be-
come mentally incompetent a short time thereafter.
Mental competence can change for many reasons, in-
cluding as a normal feature of the disorder; as a re-
sponse to changes in medication; as a result of stressful
external conditions (e.g., incarceration); or as a function
of all such factors combined.

To determine competency, “[t]he inquiry involves an
assessment of whether the accused can assist ‘in such
ways as providing accounts of the facts, names of wit-
nesses, etc.” however it is not sufficient merely because
a defendant can make a recitation of the charges or the

By: Randi Juda Bianco, AFPD

names of witnesses. To properly aid defense counsel,
the defendant must have an understanding that is
‘rational as well as factual.”” See, e.g., United States v.
Gambino, 828 F. Supp. 191, 194 (S.D.N.Y. 1993)

A motion to determine competency of defendant can be
brought at any time after the commencement of a prose-
cution for an offense and prior to the sentencing of the
defendant, or at any time after the commencement of
probation or supervised release and prior to the comple-
tion of the sentence. See 18 U.S.C. § 4241(a). There is
an independent obligation upon the defense, the prose-
cution, and the court to inquire into a defendant’s mental
competence if a good faith basis to question competency
exists at any point during the trial. See 18 U.S.C. § 4241
(a). Thus the defense or the attorney for the Government
may file a motion for a hearing to determine the mental
competency of the defendant. Thereafter, the court shall
grant the motion, or shall order such a hearing on its
own motion, if there is reasonable cause to believe that
the defendant may presently be suffering from a mental
disease or defect rendering him mentally incompetent to
the extent that he is unable to understand the nature and
consequences of the proceedings against him or to assist
properly in his defense. See 18 U.S.C. § 4241(a). If, af-
ter the hearing, the court finds by a preponderance of the
evidence that the defendant is presently suffering from a
mental disease or defect rendering him mentally incom-
petent, the court shall commit the defendant to the cus-
tody of the Attorney General. See 18 U.S.C. § 4241

Beware that the defendant can still be tried for the same
crime after the director of the facility in which a defend-
ant is hospitalized determines that the defendant is com-
petent and files a certificate with the clerk of the court
that ordered the commitment. The clerk is then required
to send a copy of the certificate to the parties. Thereaf-
ter, “the court shall hold a hearing, conducted pursuant
to the provisions of section 4247(d), to determine the



competency of the defendant. If, after the hearing, the
court finds by a preponderance of the evidence that the
defendant has recovered to such an extent that he is able
to understand the nature and consequences of the pro-
ceedings against him and to assist properly in his de-
fense, the court shall order his immediate discharge
from the facility in which he is hospitalized and shall set
the date for trial or other proceedings.” See 18 U.S.C.A.
§ 4241

Mental incompetency is distinguished from the insanity

defense as each is focused on the state of mind of the
defendant at different times. Incompetence focuses on
the defendant's present mental state and insanity focuses
on the defendant’s mental state at the time of the of-
fense. See Dusky v. United States, 362 U.S. 402 (1960).
Thus a person can be found competent to proceed to tri-
al yet still raise the insanity defense.

Circumstantial Scienter: Establishing Mens Rea 1n an

Ag

gravated Identity Theft Charge (18 U.S.C. §

1028A) through Circumstantial Evidence

he Aggravated Identity Theft statute (18 U.S.C. §

1028A) became law in 2004. It prohibits knowing-

ly “transfer[ing], posess[ing], or us[ing]” identifying

information belonging to another in two instances: first,

“during and in relation to” certain federal felony of-

fenses; and second, in relation to terrorism offenses. /d.

§ 1028A(a), (c). The Department of Justice prefers to
prosecute offenders under Section 1028A because the
penalties far exceed those that are available under a

similar statute, still in effect, which also penalizes fraud

and other activities in connection with the use of false
identifying information, 18 U.S.C. § 1028. Aggravated
identity theft has a mandatory two-year minimum sen-
tence that must be served consecutively to any other
sentence. 18 U.S.C. § 1028A(b). Accordingly, Con-

gress has provided prosecutors with a powerful weapon

that may now be used, at the government’s discretion,
in conjunction with a myriad of other federal crimes
(generally, public and private fraud and immigration
offenses) to subject defendants to a yet another manda-
tory minimum sentence scheme. See The Kings of the
Courtroom: How Prosecutors came to Dominate the
Criminal-Justice System, ECONOMIST, Oct. 4, 2014,
available here. Legal challenges to § 1028A prosecu-
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tions have proven difficult, with a couple of notable
exceptions discussed below.

The most effective defense advocacy in § 1028A cases
may well be to persuade the prosecutor to dismiss any
§ 1028A count(s) in return for a plea to the underlying
offense, and the more modest sentence enhancement
that may apply under the Sentencing Guidelines. See
U.S.S.G. §§ 2B1.1, 2L.2.1, 2L.2.2 (2014). Although,
“charge bargaining” may be discouraged under current
DOJ policy, it is important for the federal defense attor-
ney to understand the nature of the proof requirements
for the knowledge element in a charge of aggravated
identity theft; specifically, whether the knowledge ele-
ment is “readily provable” with only circumstantial ev-
idence. This article supports the positon, which may
gain traction with line prosecutors, of resolving certain
1028A cases with a plea to the underlying fraud charge
alone, thereby avoiding the mandatory twenty-four
month consecutive sentence or establishing a viable
trial defense.

KNOWLEDGE THAT THE IDENTIFYING INFORMATION
BELONGED TO A REAL PERSON

In Flores-Figueroa v. United States, 556 U.S. 646
(2009), the Supreme Court resolved a circuit split con-
cerning the interpretation of 1028A, explicitly rejecting
the government's claim that requiring proof that an ac-
cused knew he was using the identity of a real person,
as opposed to a fabricated identity, would make it too
difficult for the government to obtain a conviction un-
der the statute. Significantly, the Court held that when
the government properly charges defendants with this
crime, the government should have no difficulty prov-


http://www.economist.com/news/united-states/21621799-how-prosecutors-came-dominate-criminal-justice-system-kings-courtroom

ing “knowledge:”

[T]n the classic case of identity theft, intent is
generally not difficult to prove. For example,
where a defendant has used another person’s
identification information to get access to that
person’s bank account, the Government can
prove knowledge with little difficulty. The same
is true when the defendant has gone through
someone else’s trash to find discarded credit
card and bank statements, or pretends to be from
the victim’s bank and requests personal identify-
ing information. Indeed, the examples of identity
theft in the legislative history (dumpster diving,
computer hacking, and the like) are all examples
of the classic types of identity theft where intent
should be relatively easy to prove, and there will
be no practical enforcement problem.

Id. at 656.

In such cases, direct evidence concerning the way in
which the defendant obtained the information can be
used to show that a defendant knew she was using the
identification information of a real person.

However, post Flores-Figueroa, a dangerous practice
arose in the Eleventh Circuit whereby the courts began
to allow the government to use circumstantial evidence
to establish defendant’s knowledge that the identifica-
tion information belonged to a real person. See, e.g.,
United States v. Gomez-Castro, 605 F.3d 1245 (11th
Cir. 2010). Allowing proof through circumstantial evi-
dence greatly weakens the knowledge requirement im-

posed by the Supreme Court in Flores-Figueroa because

there will always be an arguable question of fact as to
whether a particular defendant, in using some sort of
1dentification information, should have known that the
information was connected to a real person by the de-
fendant’s mere use of identifying information that was
not her own. This becomes even more problematic as a
jury will likely have more direct evidence supporting the
underlying fraud and will have little difficulty associat-
ing the specific intent finding from the underlying fraud
to the knowledge requirement under 1028 A if given the
opportunity. Allowing charges to proceed based on cir-
cumstantial evidence alone will lead to more trials and
more harsh sentences for individuals who did not know
they were using a real person’s identification infor-
mation. This issue is especially evident in cases where
identification information is obtained from unknown
sources.

A few case-illustrations are informative. In United
States v. Grajeda-Gutierrez, the defendant presented a
false name and social security number, and falsely
claimed to be a lawful permanent resident, in complet-
ing an [-9 form. United State v. Grajeda-Gutierrez, 372
Fed. App'x. 890 (10th Cir. 2010)(unpublished). In sup-
port, the defendant presented her employer with a fake
green card and license. While upholding her conviction
for making a false statement on the I-9 form (a violation
of 18 U.S.C. § 1546(a)), the Tenth Circuit, applying
Flores-Figueroa and with the government’s concession,
found the evidence insufficient to prove that the defend-
ant knew the name and social security number she used
belonged to a real person. Grajeda-Gutierrez, 372 F.
App’x 890; but see United States v. Iyamu, 2010 WL
3279156, *6 (11th Cir. 2010) (unpublished) (holding
evidence of knowledge sufficient where defendant sub-
mitted names and correctly corresponding social securi-
ty numbers to obtain credit cards); United States v. Ehr-

lich, 2010 WL 2508898, (11th Cir. 2010) (unpublished)
(affirming conviction where defendant “used his vic-
tim’s identification to obtain fairly large amounts of
credit on various occasions.”).

There has been a number of Second Circuit cases post-
Flores-Figueroa that condone the use of circumstantial
evidence in establishing a violation of 1028A. In United
States v. Valentine, the court upheld a conviction for ag-
gravated identity theft in connection with a defendant’s
attempt to renew a false driver’s license where “[a] rea-
sonable juror easily could have concluded beyond a rea-
sonable doubt that [the defendant] knew he needed to



use both a real person’s birth
date as well as his Social Se-
curity number to evade the
DMV’s validation process.”
486 F. App’x 955, 956 (2d
Cir. 2012). In United States v.
Camara, the court upheld the
use of evidence of the defend-
ant’s prior similar acts to es-
tablish the defendant’s
knowledge where the defend-
ant argued he did not know
the credit cards he was using
belonged to real people. Ca-
mara, 485 F. App’x 457, 459
(2d Cir. 2012). Lastly, in
United States v. Lewis, the court upheld a 1028 A con-
viction where the defendant had asked to be introduced
to the willing subjects of the identity theft so that he
could “provide non-U.S. citizens with fraudulent birth
certificates to support their applications for United
States passports.” United States v. Lewis, 408 F. App’x
423, 424-25 (2d Cir. 2010).

“Watering down” the Flores-Figueroa holding by per-
mitting circumstantial evidence to infer knowledge that
the victim is a real person opens up the government’s
ability to argue inferences from facts that can be very
attractive to a jury. Some examples might be the num-
ber times an identity was successfully used by a defend-
ant, presenting it to a governmental agency, border or
even a private company or financial institution without
detection, arguably creates the inference that the defend-
ant knew it belonged to a real person. The facts of any
case in which false information is used could give a
prosecutor the ability to turn otherwise meaningless
events into damaging circumstantial evidence, thereby
leaving the defense to prove the negative and likely
without the testimony of the client who may have to
avoid the witness stand to avert an ugly cross-
examination on the facts underlying predicate offense.
Allowing mere use of false identification information to
support a charge of aggravated identity theft arguably
goes against the Supreme Court’s holding in Flores and
the legislative intent of the statute which was enacted to
impose more severe punishments for those who know-
ingly stole the identity of an innocent victim in conjunc-
tion with another underlining crime.

DURING AND IN RELATION TO ANY FELONY ENUMER-
ATED IN SUBSECTION (C)

In order to violate 1028A(a)(1), the identity theft must

have occurred “during and in relation to any felony vio-
lation enumerated in subsection (c¢),” which provides a
laundry list of predicate federal offenses. The govern-
ment’s use of circumstantial evidence to establish de-
fendant’s knowledge that the identification information
belonged to a real person arguably weakens the “during
and in relation to” element. As the direct evidence of the
knowledge of the real person becomes more remote, so
to may the nexus between the use of the identity and the
predicate offense. For example, if an identity was used
to create a corporation with the Secretary of State, and
the defendant used the corporation to open a bank ac-
count which transferred funds in furtherance of a fraud,
at some point does the “identity theft” become so far
removed from the wire fraud to satisfy the necessary
nexus element?

First, it does not appear that there have been any Second
Circuit decisions regarding what constitutes a nexus be-
tween aggravated identity theft and the predicate of-
fense. However, as discussed in CHARLES DOYLE, U.S.
CONGRESSIONAL RESEARCH SERVICE, Mandatory Mini-
mum Sentencing: Federal Aggravated Identity Thefft,
R42100 at 2 (Nov., 25, 2011), as well as by the 6th Cir-
cuit in United States v. Mobley, 618 F.3d 539, 549-50
(6th Cir. 2010), it appears that the nexus for 1028A is
similar to the analogous language in statutes that crimi-
nalize the use of a firearm “in relation to” crimes of vio-
lence or drug trafficking. Specifically, the nexus is es-
tablished simply by proving that the identity theft could
potentially facilitate the predicate felony. (Note: the ter-
minology used in place of “nexus” is “during and in re-
lation to” or “in relation to”). Unfortunately, the nexus
requirement by this standard does not bode well for our
hypothetical defendant. However, this does appear to be
a case of first impression, and the comparison between
identity theft and use of a firearm does raise the question
of whether the nexus level should be the same between a
non-violent crime and a crime of violence.

Hopefully, this article can begin to sensitize the practi-
tioner to some of the issues involved with the crime of
Aggravated Identity Theft. It appears clear that the gov-
ernment intends to use every possible opportunity to use
the Aggravated Identity Theft to increase criminal expo-
sure not only in fraud cases, but in any case were identi-
ty documents are involved, e.g., immigration crimes. If
circumstantial evidence is being used by the government
under new circumstances to establish the knowing ele-
ment, and that new use is not tested in the district courts
and then if need be, scrutinized by the Circuit, we will
have missed an opportunity to reestablish an otherwise
favorable Supreme Court ruling.




The Defense Investigation:

The Right to Counsel Means Little Without It

ur Albany office recently handled a significant,

death-eligible case, U.S. v. Butler, which we were
fortunate to undertake with an outstanding Rochester
lawyer, Bill Easton. As a result of an effective defense
investigation over many months, the case was turned up-
side down, resulting in the dismissal of the complaint.
That case has reaffirmed for us the importance of having
access to adequate investigative resources and competent
investigators (which our office is extremely fortunate to
have in Richard Haumann in Syracuse and Tom Kubisch
in Albany) and to use them fully.

Although our criminal justice history is rich with stories
of police and prosecutorial overreach, which we
(theoretically, anyway) exist to expose and prevent, we
often feel powerlessness to make much of a difference
against the vast resources of the federal government. At
times, we feel more like a speed-bump on the road to
conviction than an effective check on the coercive power
of the state. The Butler case reminds us that no matter
how hopeless the cause might seem, our ability and will-
ingness to scrutinize the government’s narrative with
what we can uncover ourselves is essential to preventing
injustice.

Unearthing even the smallest piece of evidence that does
not square with what we’ve been told gives us a new,
more optimistic view of a case. It reaffirms our ability to
actually help the person we’ve been appointed to defend,
upholding our constitutional function. Whether that kind
of evidence comes to light depends on expending the
effort to dig it up. Rarely does good information which
conflicts with the government’s narrative simply fall into
our lap. Rarely does the government hand it to us. More
likely, we are given the impression that federal agents
have interviewed every conceivable important individu-
al; they have seized every conceivable item of property,
documents, data, devices, efc.; they have had it all ana-
lyzed, tested, scanned, measured, etc., in every conceiva-
ble way; and that all of it has been screened by a sea-
soned federal prosecutor, who assures us that all of it
points, inexorably, one way: directly at our client.

As futile as it might seem, we have to dig. The only real
hope for most of our clients is for a different set of eyes
to take a look at a case, which the government—whose
representatives might be anywhere from honorable but,
of course, fallible, to cynical, to downright corrupt—

By: Tim Austin AFPD
might have tied up so neatly with a bow.

Appointed attorneys do not have to go it alone. The
Criminal Justice Act provides for counsel to obtain,
through an ex parte application to the court,
“investigative, expert, or other services necessary for
adequate representation.” 18 U.S.C. § 3006A(e). You
can obtain investigative services up to $800 without pri-
or approval. /d. An experienced investigator, especially
one with a law enforcement background, can be an inval-
uable resource to assist you in understanding law en-
forcement tactics and in reviewing evidence in your
case. An experienced investigator is essential in any
case in which you need to assess witness reliability,
whether witnesses’ statements to you are consistent with
prior statements attributed to those witnesses and, im-
portantly, whether you can establish inconsistencies at
trial in an admissible way.

We represent some of the poorest, least-educated, least
mentally healthy, most disenfranchised people in our so-
ciety. Witnesses against them can be equally or even
more disadvantaged. Their lives are complicated. Their
reliability is affected by a variety of points of leverage
(criminal histories, custody issues, housing instability,
drug use, etc.), ripe to be exploited—intentionally or oth-
erwise—by law enforcement authorities. Talking to
those people is essential to assessing whether the state-
ments attributed to them, which, on their face, might be



so damaging to your client, are reliable or the product of
influences that might cast doubt on their truth. An expe-
rienced investigator might be the difference between a
hopeless cause and the revelation that Witness X is not
committed to the story attributed to her by police, that
she was on probation and feared imprisonment at the
time the police came to talk to her, that she was going to
miss another day of work if she wasn’t cooperative or
that she believed the custody of her children might be in
jeopardy if she said the wrong thing.

Having the ability to reveal factors that might only be
discovered through an effective investigation and to be
able to raise them in court is essential to allowing the
fact-finders in our system to fairly judge our clients.
Without that, we are nearly powerless. Each time gov-
ernment overreach is exposed by a dogged criminal de-
fense investigation, we reaffirm the value of the right to
counsel in our free society.

Your Duty to File a Notice of Appeal

Even 1f 1t Seems Futile

here may be times when your client asks you to file

a notice of appeal at the conclusion of the case de-
spite the fact that they have no avenues to pursue on ap-
peal. Even though you know based upon your legal
knowledge and experience that an appeal would be mer-
itless or even against the client’s best interest, you must
follow through and file the Notice of Appeal within 14
days from the filing of the Judgment of Conviction.

Here is a non-exhaustive list of some possible scenarios
you may encounter:

1. Your client received a sentence at the statutory man-
datory minimum term required by statute and the
District Court had no legal avenues to depart from
this minimum;

2. Your client received a sentence below the amount of
imprisonment set forth in a waiver of appeal in a
written plea agreement;

3. Your client received a favorable sentence well below
his advisory guideline range of imprisonment as a
result of a U.S.S.G. § 5K1.1 motion or through your
own downward departure motions;

4. Your client lost a pre-trial motion that is unlikely to
be reversed in the Second Circuit Court of Appeals;
or

5. Your client wants to appeal because they believe
that your representation was ineffective.

The Strickland standard applies to claims of ineffective
assistance of counsel in connection with the failure of
trial counsel to pursue an appeal. Roe v. Flores-Ortega,
528 U.S. 470, 476-77 (2000). A client making the claim
that you were ineffective for failing to file a notice of
appeal must show the Court “(1) that counsel’s repre-
sentation ‘fell below an objective standard of reasona-
bleness,” and (2) that counsel’s deficient performance

By: Melissa A. Tuohey, AFPD

prejudiced the defendant.” Id. A lawyer who disregards
a defendant’s specific instructions to file an appeal acts
in a manner that is professionally unreasonable. Id. at
477. The defendant has also shown prejudice when he
shows that he would have taken an appeal, such as when
he asked his counsel to file the appeal; he need not make
a showing of the merits of the appeal. Id. at 484. This
is because the defendant has been deprived of his right
to a direct appeal whatever the merits of the appeal. See
Rodriquez v. United States, 395 U.S. 327, 330 (1969).

In the above scenarios, at the conclusion of the sentenc-
ing hearing you may assume that your client under-
stands that an appeal is fruitless. However, this is not
always the case. Therefore, in order to protect yourself
against a future 28 U.S.C. § 2255 motion, it would be
best to discuss your client’s appeal rights with your cli-
ent within the 14-day period for filing a Notice of Ap-
peal. Document the results of this conversation in your
file for your records.

As a caveat, for clients asking to appeal sentences in
scenario number (3) above, defendants who have en-
tered into written plea and cooperation agreements and
who have received a favorable 5K1.1 motion from the
Government resulting in a downward departure risk los-
ing the benefit of this departure if they later appeal the
sentence. A very recent Third Circuit case held that the
defendant breached the plea agreement by appealing the
sentence where the plea agreement had stipulated sen-
tencing calculations and an appellate waiver above the
client’s sentence. United States v. Erwin, 765 F.3d 219
(3d Cir. 2014). The case was remanded for de novo
resentencing allowing the Government to take back its
5K1.1 motion.



Jail Time Credit

Tom is charged with various felonies in County Court.
He has been arrested for those charges and Tom is pres-
ently in the local county jail. One morning, two U.S.
Marshals arrive at the local jail with a writ directing the
local authorities to turn Tom over to them. Tom has
been charged in U.S. District Court with crimes that are
similar, but unrelated to the original local charges. He is
taken before a U.S. Magistrate for his Initial Appearance
and remanded to the custody of the U.S. Marshal. The
Marshals take Tom to a different county jail, where he is
held for the next eight months, while the federal case
moves through the court system. Assuming he may ulti-
mately face convictions in both courts, we need to as-
sure that his jail time credit is properly applied to Tom’s
advantage and his actual time behind bars is minimized.

Since Tom was first taken into custody by New York
authorities, he is deemed to be in primary state custody.
The time that he spends awaiting disposition of both
cases will be routinely credited against his County Court
sentence by state authorities. In his present situation,
even if County Court orders that its sentence run con-
currently with Tom’s federal sentence, his federal sen-
tence will not begin to run until Tom has completed his
entire state sentence and he has been turned over to the
federal authorities.

The basic rules for the calculation of jail time credit are
set by statute. A federal sentence “...commences on
the date the defendant is received in custody awaiting
transportation to ... the official detention facility at
which the sentence is to be served.” 18 U.S.C. § 3585
(a). The statute only allows for prior custody to be
credited if it is as a result of the same offense, 18 U.S.C.
§ 3585(b)(1), or if time was served for an unrelated of-
fense for which the defendant was arrested after the
commission of the federal offense and which has not
been credited against another sentence. 18 U.S.C. §
3585(b)(2).

It is not unusual for a County judge to agree to run the
sentence she imposes concurrent with a defendant’s fed-
eral term. Bureau of Prisons does not care. Unless and
until Tom is deemed to be in primary federal custody,
he will not receive federal jail time credit, no matter
what a state judge says. Therefore, the sooner Tom is in
primary federal custody, the better.

For Tom to come into primary federal custody he must
first be released from custody for any other charges.
Many local judges are sympathetic toward allowing a

By: James F. Greenwald, AFPD

defendant to be Released on Recognizance when they
understand that the defendant will not actually be let go.
They can often be brought to understand that their judi-
cial discretion is undermined if they permit a federal bu-
reaucrat to decide if their sentencing direction will be
honored.

Of course, we still want to assure that Tom receives
credit for his time from the state authorities, as well.
County Court can order that he receive credit for all of
his time in custody. That direction is generally followed
by the state Department of Corrections. Just to be sure,
once Tom has been ROR’d by the local court and
deemed to be in primary federal custody, an application
can be made in County Court for Tom’s release status to
be revoked and have bail set again on the state charge.
To avoid any misunderstanding, it would be prudent to
wait a day or two before this happens, so that it is clear
that he had been released by the state and now remains
in primary federal custody despite the new state remand.

Occasionally it can be better to remain in primary state
custody. A client facing a potential death sentence in
the federal system would probably prefer to remain in
non-death penalty New York state custody for an ex-
tended period to avoid coming under federal control.
This is, thankfully, a rare set of circumstances. This
example shows that there are times when primary state
custody can be advantageous to our clients.

If another lawyer is handling the state charges, you will
need to bring that lawyer up to speed on the custody is-
sue. You also should follow up to assure that the de-
fendant was actually released by the state judge on the
record, and that the holding facility records show this.
The Marshal’s Office relies upon local records when
they forward your client’s time computation to Bureau
of Prisons. B.O.P. will not recognize retroactive orders
which attempt to establish an earlier primary custody
date. If you don’t deal with this issue early on, you will
not be able to fix it later. If you determine that it is ad-
vantageous for the defendant to be in primary federal
custody, you generally should accomplish this as quick-
ly as possible, to maximize any benefit in time credit.

Sometimes it seems like there is not much we can do for
our clients. Every day in jail that we save our clients is
something concrete that we have achieved. We do what
we can.



Case Law Updates
Supreme Court Highlights
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Since the last update in the spring newsletter, the Supreme Court issued decisions in twelve criminal cases. New
petitions for certiorari have been granted in eight cases. Four arguments are scheduled over the next two months.
There are only a few pending petitions to be conferenced this fall with the bulk of the 2014 criminal docket below
unless the Court takes on a large amount of criminal cert. petitions this spring.

DECIDED:

SEARCH AND SEIZURE

Riley v. California and United States v. Wurie

134 S. Ct. 2473 (2014) (Consolidated for appeal)

In a unanimous decision, the Court held that officers
must obtain a search warrant before searching digital in-
formation on a cell phone seized from a person at the
time of arrest. The Chief Justice reminded that, absent a
warrant, a search is reasonable only if it falls within a
specific exception to the warrant requirement. A search
incident to a lawful arrest was not an applicable excep-
tion in the case of cell phones because of the amount of
private information that can be stored on a cell phone.
The court did not foreclose the possibility that the exi-
gent circumstances exception to the warrant require-
ment might apply but only when there are case-specific
exigent circumstances.

Navarette v. California

134 S. Ct. 1683 (2014)

In a 5-4 decision by Justice Thomas, the majority
affirmed the appellate court holding that an officer
conducting a traffic stop complied with the Fourth
Amendment because, under a totality of the circum-
stances, the officer had reasonable suspicion that the
driver was intoxicated based on the anonymous tip. The
majority noted that the facts presented a“close case”
but the indicia of reliability was stronger than in other
Supreme Court cases such as Florida v. J.L. in which
there was only a bare-bones tip. Justice Scalia, dissent-
ed (with Ginsburg, Sotomayor and Kagan) cautioning
that “[t]he Court’s opinion serves up a freedom-
destroying cocktail” in which he believes law enforce-
ment agencies will see a new rule that so long as the
caller identifies where the car is, anonymous claims of
a single instance of possibly careless or reckless driv-
ing, calledinto 911, will support a traffic stop.

Fernandez v. California

134 S. Ct. 1126 (Feb. 25,2014)

Writing for the majority, Justice Alito found that police
could conduct a warrantless search of defendant's apart-

ment following defendant's arrest based on consent to the
search by a woman who also occupied the apartment,
and the defendant's objection to search, made prior to
gaining the other occupant’s consent did not remain ef-
fective. The Court distinguished Georgia v. Randolph,
547 U.S. 103 (20006) stating that the holding in Randolph
was limited to situations in which the objecting occupant
wasphysically present. Mr. Fernandez had been removed
from the apartment. The court refused to extend the rule
in Randolph that the consent of one occupant was insuf-
ficient when the other refused. Justice Ginsburg dissent-
ed (joined by Sotomayor and Kagan) finding no dis-
tinction from Randolph and criticized the majority opin-
ion for failing to require a warrant reading the decision
as telling the police they can avoid the need for a warrant
even with ample time to get it by waiting until the co-
tenant is no longer present even where they have ample
time to secure the approval of a neutral magistrate.

RIGHT TO COUNSEL

Kaley v. United States

134 S. Ct. 1090 (Feb. 25,2014)

A district court, upon an ex parte motion of the United
States, can restrain an indicted defendant’s assets that are
subject to forfeiture pursuant to 18 U.S.C. § 853(e) upon
conviction. The statute does not provide for a post-
restraint, pretrial adversarial hearing at which the in-
dicted defendant may challenge the propriety of the re-
straint nor does the Sixth Amendment or Due Process
clause require a separate finding about the propriety of
the grand jury’s probable cause determination related to
the restraint of the assets.

DOUBLE JEOPARDY

Martinez v. Illinois

134 S. Ct. 2070 (2014) (per curiam)

This opinion unanimously reversed the lower court de-
cision that Double Jeopardy Clause had not attached
permitting the state to appeal the decision in the hope of
subjecting defendant to a new trial. The defendant was
subjected to jeopardy when the jury was impaneled and
sworn; and after the state refused to participate, the trial
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court found the state’s evidence insufficient to sustain a
conviction. The Court maintained the bright-line rule
that jeopardy attaches when the jury is empaneled and
sworn, barring a retrial of the defendant.

OFFENSES/ELEMENTS/PROOF

United States v. Castleman

133 S. Ct. 1405 (2014)

The majority opinion by Justice Sotomayor, held that
the “physical force” required to satisfythe definition ofa
“misdemeanor crime of domestic violence” under 1I8SUSC. §
922(g2)(9) is the degree of force that supports a com-
mon-law battery conviction which is offensive touch-
ing. The Court held that the defendant’s conviction for
“intentionally or knowingly causing bodily injury” to the
mother of his child necessarily involved offensive
touching, which is “physical force,” and thus qualified
as a “crime of domestic violence” under 922(g)(9). Ac-
cording to the Court, its decision in Johnson v. United
States 130 S. Ct. 1265 (2010) resolved the case against
the defendant which decided that the a generic battery
was not a crime of violence, but distinguished the be-
tween the definitions in the ACCA and 922(g) based up-
on the legislative history in the Violence Against Women
Act. In the latter, Congress intended a difference mean-
ing of force used in for a crime of domestic violence to
bar possession of a firearm.

Loughrin v. United States

134 S.Ct. 2384 (2014)

In an unanimous opinion challenging a conviction for
bank fraud, the Court ruled that the government need
not prove a defendant charged with violating 18 U.S.C.
§ 1344(2) intended to defraud a bank. The Court reject-
ed the claim that its decision in McNally v. United
States, 483 U.S. 350 (1987) required courts to read
1344 as setting forth a single offense like the mail
fraud law. The opinion also rejected an argument based
upon federalism that absent the element of intent to de-
fraud a bank, the statute would criminalize all frauds.
The court disagreed and noted that the reach of the stat-
ute was limited because the statute requires that in a fed-
eral bank fraud prosecution the defendant acquire (or
attempt to acquire) the bank’s property “by means of” a
misrepresentation. Justice Scalia concurred in part and
concurred in the judgment (Thomas joined).critical of
the “by means of”” discussion. Justice Alito also con-
curred, taking issue with the majority’s suggestion that
1344(2) requires “a mens rea of purpose.”

Rosemond v. United States
134 S. Ct. 1240 (2014)

Justice Kagan, writing for the majority concluded that a
conviction for aiding and abetting a drugs-plus-gun
crime in 18 U.S.C. §924(c) required the government
prove that the defendant actively participate in the un-
derlying drug trafficking or violent crime and know in
advance of the use of a gun with enough time in advance
that he could quit the crime. If the defendant only
learned about the gun when there was “no realistic op-
portunity” to quit, then he lacked the “mens rea” about
the gun required to convict. The majority opinion re-
fined the law of accessories: “In addition to conduct ex-
tending to some part of the crime, aiding and abetting
requires intent extending to the whole crime. The defend
ant must not just associate himself with the venture, but
also participate in it as something that he wishes to
bring about and seek by his actions to make it suc-
ceed.” Justice Alito dissented (Thomas joined), disa-
greeing with the latter portion of the holding regarding
the refinement of aider and abettor principles

Abramski v .United States

134 S. Ct. 2259 (2014)

In a 5-4 decision written by Justice Kagan, the Supreme
Court affirmed the Fourth Circuit holding that the feder-
al ban on “straw” purchases of guns can be enforced
even if the ultimate buyer is legally allowed to own a
gun. The defendant claimed that his answer to the
“actual buyer” question was not “material to the lawful-
ness of the sale.” Interpreting the statute, the majority
concluded that Mr. Abramski’s indication on the form
he completed when purchasing the gun, representing
that he was the “actual transferee/buyer,” was a mis-
representation punishable under 922(a)(6) “whether or
not the true buyer could have purchased the gun without
the straw.” Justice Scalia dissented (joined by the Chief
Justice, and Justices Alito and Thomas), arguing that the
language of the law did not support making it a crime for
one lawful gun owner to buy a gun for another lawful
gun owner. The dissent also questions the continuing
vitality of the rule of lenity in light of its avoidance in so
many cases.

Bond v. United States

134 S.Ct. 2077 (2014)

Section 229 of the Chemical Weapons Convention Im-
plementation Act of 1998, which criminalizes, among
other things, the possession or use of “‘chemical weap-
ons," does not reach Bond’s conviction for simple as-
sault, arising from her efforts to poison her husband’s
mistress by spreading chemicals on (among other things)
her doorknob, causing only a minor burn that was easily
treated with water.
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RESTITUTION
Paroline v. United States
134 S. Ct. 1710 (2014)

Restitution is proper in child pornography convictions
"only to the extent the defendant's offense proximately
caused a victim's losses." Any one defendant cannot be
held responsible for the entire loss amount. Trial courts
"should order restitution in an amount that comports
with the defendant's relative role in the causal process
that underlies the victim's general losses”. The required
restitution would be areasonable and circumscribed
award imposed in recognition of the indisputable role
of the offender in the causal process underlying the vic-
tim’s losses and suited to the relative size of that causal
role. The determination by the court must assess as
best it can from available evidence “the significance of
the individual defendant’s conduct in light of the broad-
er causal process that produced the victim’s losses.”
Chief Justice Roberts dissented (joined by Scalia and
Thomas), contending that the statute, as worded, author-
izes no restitution for the victim because the statute was
not tailored to the “unique harms caused by child pornog-
raphy” borrowing a generic restitution standard mak-
ing restitution contingent on the Government’s ability
to prove, the amount of the loss sustained by a victim as
aresult of the defendant’s crime. 18 U. S. C. §3664(e).
The possession of two images would equate to no more
than picking an arbitrary number for that ‘amount’
which is not good enough in criminal law. Justice So-
tomayor dissented because she would have affirmed the
decision of the Fifth Circuit and objected to the majori-
ty’s “apportionment approach.”

Robers v. United States

134 S. Ct. 1854 (May 5, 2014)

In a unaninous opinion written by Justice Breyer, the
Court held that the Mandatory Victims Restitution Act
requires “‘a sentencing court [to] reduce the restitution
amount by the amount of money the victim received in
selling the collateral, not the value of the collateral when
the victim received it.” In other words, the “property”
returned is the money lent by the victim, not the collat-
eral. When the collateral has not yet been sold by the
time of sentencing, or will not be sold, the Act permits
sentencing court to adjust the restitution order as appro-
priate. Justice Sotomayor (joined by Justice Ginsburg)
wrote separately to recognize that there may be situa-
tions (not present here) where the victim holds the
collateral for so long that the defendant should not be
held responsible for any decline in value.

ARGUED & PENDING DECISION:

Heien v. North Carolina

No. 13-604, Argued October 6, 2014

Decision below at 714 S.E.2d 351 (N.C.2013)
Questions Presented:

Whether a police officer’s mistake of law can provide
the individualized suspicion that the Fourth Amend-
ment requires to justify a traffic stop.

Warger v. Shauers

No.13-517, Argued October 8, 2014

Question Presented:

Whether Federal Rule of Evidence 606(b) permits a
party moving for a new trial based on juror dishonesty
during voir dire to introduce juror testimony about
statements made during deliberations that tend to show
the alleged dishonesty.

PENDING ARGUMENT:

Yates v. United States

No. 13-7451, Argument November 4, 2014

Cert. Granted April 28, 2014

Question Presented:

Whether Mr. Yates was deprived of fair notice that de-
struction of fish would fall within the purview of 18
U.S.C. § 1519, which makes it a crime for anyone who
“knowingly alters, destroys, mutilates, conceals, covers
up, falsifies, or makes a false entry in any record, docu-
ment, or tangible object” with the intent to impede or
obstruct an investigation, where the term “tangible ob-
ject” is ambiguous and undefined in the statute, and un-
like the nouns accompanying “tangible object” in section
1519, possesses no record-keeping, documentary, or in-
formational content or purpose.

Johnson v. United States

No. 13-7120, Argument November 5, 2014

Cert. Granted April 21, 2014

Question Presented:

Whether mere possession of a short-barreled shotgun
should be treated as a violent felony under the Armed
Career Criminal Act.

Elonis v. United States

No. 13-983, Argument December 1, 2014

Cert. Granted June 16, 2014

Questions Presented:

(1) Whether, consistent with the First Amendment and
Virginia v. Black, conviction of threatening another
person under 18 U.S.C. § 875(c) requires proof of
the defendant's subjective intent to threaten, as re-
quired by the Ninth Circuit and the supreme courts
of Massachusetts, Rhode Island, and Vermont; or
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whether it is enough to show that a “reasonable per-
son” would regard the statement as threatening, as
held by other federal courts of appeals and state
courts of last resort; and

(2) Whether, as a matter of statutory interpretation, con-
viction of threatening another person under 18
U.S.C. § 875(c) requires proof of the defendant's
subjective intent to threaten.

Whitfield v. United States

No. 13-9026, Argument December 2, 2014

Cert. Granted June 23, 2014

Question Presented: Whether 18 U.S.C. § 2113(e),
which provides a minimum sentence of ten years in pris-
on and a maximum sentence of life imprisonment for a
bank robber who forces another person “to accompany
him” during the robbery or while in flight, requires proof
of more than a de minimis movement of the victim.

CERTIORARI GRANTED:

Rodriguez v. United States

No. 13-9972, Cert. Granted October 2, 2014

Decision below at 741 F.3d 905 (8th Cir. 2014)
Question presented:

Whether an officer may extend an already completed
traffic stop for a canine sniff without reasonable suspi-
cion or other lawful justification

Ohio v. Clark

No. 13-1352, Cert. Granted October 2, 2014

Decision below at 137 Ohio St. 3d 346, 999 N.E. 2d

592 (Ohio 2013)

Questions Presented:

(1) Whether an individual's obligation to report sus-
pected child abuse makes that individual an agent

of law enforcement for purposes of the Confronta-
tion Clause; and,

(2) Whether a child's out-of-court statements to a teach-
er in response to the teacher's concerns about poten-
tial child abuse qualify as “testimonial” statements
subject to the Confrontation Clause.

Henderson v. United States

No. 13-487, Cert. Granted October 20, 2014

Question Presented: Whether a felony conviction,

which makes it unlawful for the defendant to possess a

firearm, prevents a court under Rule 41(g) of the Feder-

al Rules of Criminal Procedure or under general equity

principles from ordering that the government

(1) transfer non-contraband firearms to an unrelated
third party to whom the defendant has sold all his
property interests; or,

(2) sell the firearms for the benefit of the defendant.

City of Los Angeles v. Patel

No. 13-1175, Cert. Granted October 20, 2014

Questions Presented:

(1) Whether facial challenges to ordinances and statutes
are permitted under the Fourth Amendment; and,

(2) Whether a hotel has an expectation of privacy under
the Fourth Amendment in a hotel guest registry
where the guest-supplied information is mandated by
law and an ordinance authorizes the police to inspect
the registry, and if so, whether the ordinance is fa-
cially unconstitutional under the Fourth Amendment
unless it expressly provides for pre-compliance judi-
cial review before the police can inspect the registry.

Second Circuit Highlights

Below is a summary of some of the most important published decisions involving a successful defense appeal

decided after the Spring Newsletter.

CAN’T BELIEVE EVERYTHING YOU FIND ON FACEBOOK: USE OF RUSSIAN FACEBOOK PAGE

WITHOUT PROPER AUTHENTICATION IS HARMFUL ERROR
United States v. Vayner, 2014 WL 4942227 (2d Cir. 2014)( Livingston, Wesley, Lohier CJJ.)
conviction for violating 18 U.S.C. § 1028(a)(2) and proponent claims it is.” Although it was uncontroverted

(b)(1)(A)(11) was vacated and remanded after the
defendant appealed claiming the admission of a page
from the Russian equivalent of Facebook known as
“VK” and related testimony was without proper
authentication.

The Circuit held that Rule 901 requires “evidence
sufficient to support a finding that the item is what the

that information about the defendant, Zhyltsou appeared
on the VK page, there was no evidence that Zhyltsou
himself had created the page or was responsible for its
contents leaving the document without proper
authentication.

This error was not harmless because the government's
proof on the issue of whether Zhyltsou transferred a fake
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birth certificate to a cooperating witness was not
unassailable. As a result, the printout of the VK profile
was by no means cumulative, but played an important

role in the government's case, which the AUSA
augmented by highlighting the evidence in her
summation.

CAN’T BELIEVE EVERYTHING YOU SEE: USE OF CHARTS BASED UPON HEARSAY AND

CONTAINING INACCURATE INFORMATION WAS PLAIN ERROR
United States v. Groysman, 766 F.3d 147 (2d Cir. 2014) (Kearse, Winter, Wesley CJJ.)

he defendant appealed from a jury verdict convict-

ing her of conspiring to commit health care fraud, in
violation of 18 U.S.C. § 1349, and conspiring to commit
money laundering, in violation of 18 U.S.C. §§ 1956(h),
1956(a)(1)(A)(i), and 1956(a)(1)(B)(i). The scheme in-
volved “durable medical equipment” in which a retailer
obtained equipment from a wholesaler and an invoice
with inflated prices for the equipment. The retailer would
give the wholesaler a check for the total, then bill an in-
surance company for the inflated total. The wholesaler
and retailer would then split the difference.

On appeal the defendant contended the main government
witness, the lead agent, gave inadmissible hearsay and

opinion without personal knowledge. The testimony also
failed to establish a foundation for the admission of sev-
en government chart exhibits containing inaccurate and
misleading information. The defense objected that the
charts were being used as evidence, were inaccurate and
were not based on the agent’s first-hand knowledge.

The panel decided that the serious impropriety of the use
of the government’s witness in light of the record as a
whole which included the evidentiary errors and other
errors admitted by the government met the standard for
plain error review and granted a new trial.

CONVICTION VACATED AFTER A JURY IS TRAPPED IN A STATE OF CONFUSION BY AN

ERRONEOUS INSTRUCTION ON ENTRAPMENT

United States v. Kopstein, 759 F.3d 168 (2d Cir. 2014) (Jacobs, Lynch, CJJ; Livingston, CJ., dissenting)

jury convicted Kopstein of transporting and ship-

ping child pornography to a federal agent posing as
a twelve-year-old girl in a “chat room” conversation.
Kopstein did not deny that he possessed the images, but
argued that he was entrapped into transporting and ship-
ping pictures when he had no predisposition or inclina-
tion to do so, after the agent threatened to terminate the
conversation if Kopstein did not transmit child pornogra-
phy repeatedly requested by the agent.

In summation, Kopstein's counsel conceded that he initi-
ated the chat and that the government had proven the
transporting and shipping, but argued that he was guilty
of the lesser-included offense of possession because the
federal agent induced the transport and shipment con-
duct; and the government did not prove beyond a reason-
able doubt that Kopstein was predisposed to send the
images.

On appeal, the Court recognizing the jury instruction
was critical because of the defense of entrapment, found
error in the instruction because of the substantial jury
confusion. The supplemental instructions increased the
confusion by apparently taking possession away as a
lesser included offense of the transporting and shipping.
The defense objected to the instruction shifting the bur-
den to the defendant.

The panel vacated the conviction and ordered a new trial
after finding that the jury instructions were confusing as
to the burdens on the defense and prosecution and failed
to consistently and adequately guide jury on the defense
of entrapment. The dissent did not believe the errors
were sufficiently preserved, the instructions erroneous or
prejudicial

USING THE GOVERNMENT’S WORDS AGAINST THEM VACATES CONVICTIONS
United States v. Mergen, 764 F.3d 199 (2d Cir. 2014) (Katzmann, Jacobs, CJJ.; Duffy, DJ.)

trial after a previously vacated conviction and re-

mand resulted again in a conviction under the Trav-
el Act for arson and other crimes. Mergen, an FBI in-
formant, had participated with mob members in the ar-
son without giving the FBI a pre-arranged signal that
would have allowed agency intervention. After he initial-
ly agreed to cooperate, the government claimed he
breached the agreement. A superseding indictment was

brought and Mergen was convicted after trial.

He appealed, arguing the evidence was insufficient and
the district court committed evidentiary error by exclud-
ing testimony as hearsay and for lack of authentication.

At trial, Mergen's recorded statements, testimony from
agents and cooperating witnesses were used against him.
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Mergen, as the sole defense witness, testified that he was
authorized to commit only certain crimes, and needed
prior approval for others. He also testified that he had
warned agents about the arson's timing and the FBI told
him that everything was “under control.”

On appeal Mergen claimed the district court erred by ex-
cluding a surreptitious recording he made soon after the
arson in which an agent told him he had not done
“anything wrong” the night of the arson. The recording
contradicted testimony of the agent that he believed at
the time of the arson that Mergen should be prosecuted.

The Court vacated the Travel Act conviction finding that
although the evidence was sufficient, the ambiguity of
Mergen’s role of informant and actor made the exclusion
of the recording harmful since the jury had not heard that
his acts could have been justified and not a rogue actor.

The other convictions involving the robbery, drugs, fire-
arm and conspiracy convictions were vacated as barred
by the statute of limitations because the tolling provi-
sions in the plea agreement did not encompass those
charges because the tolling provision only applied to
charges derived from information provided by him.

INDEFINITE POSSESSION OF SEIZED MIRRORED HARD DRIVES WITH INFORMATION OUTSIDE

THE SCOPE OF THE WARRANT VIOLATES THE FOURTH AMENDMENT
United States v. Ganias, 755 F.3d 125 (2d Cir. 2014) (Chin, CJ., Restani, DJ.) (Hall, CJ. dissenting in part)

I n August 2003, the Criminal Investigative Command
of the Army received a tip from a confidential source
that individuals affiliated with a business known as [IPM
were stealing copper wire and other items from an Army
facility and illegally billing the Army for work not done.
The source stated that evidence could be found at the
offices of American Boiler and IPM, as well as at the
offices of Ganias who performed accounting work for
IPM and American Boiler.

A search warrant issued in November 2003 which au-
thorized the seizure from Ganias' offices of: “All books,
records, documents, materials, computer hardware and
software and computer associated data relating to the
business, financial and accounting operations of [IPM]
and American Boiler....” The warrant was executed two
days later. Army computer specialists did not seize Gani-
as's computers but made identical copies, or forensic
mirror images, of the hard drives of all three of Ganias's
computers, copying every file on all three computers—
including files beyond the scope of the warrant, such as
files containing Ganias's personal financial records.

On appeal from the denial of suppression of evidence
found, Ganias specifically challenged the indefinite de-
tention and wholesale retention of his computer infor-

mation as unreasonable.

The Court recognized that off-site review of computer
files was constitutionally permissible in most instances
but advised the review process is still subject to Fourth
Amendment reasonableness review. Citing the advisory
committee notes to Rule 41(e)(2)(B), the court ad-
dressed variables which impact the reasonableness of the
seizure and search: the storage capacity of media, the
difficulties of encryption or electronic booby traps, and
computer-lab workload. The factors might justify an off-
site review for a significant period of time but did not
provide an “independent basis” for retaining any elec-
tronic data other than those specified in the warrant.

The Court held that the government violates the Fourth
Amendment when it indefinitely retains computer files
(Ganias’s personal files) that were seized pursuant to a
search warrant but are not responsive to the warrant even
with the issuance of a second warrant.

Although Judge Hall dissented, a majority found the
“good faith” exception was inapplicable because the
government effected a widespread seizure without objec-
tively reasonable reliance on appellate precedent for
which the deterrent effect was great and the cost to gov-
ernment was minimal

A REMINDER FOR THE PROSECUTION OF THE RULES AGAINST BOLSTERING, THE BOUNDS OF
PERMISSIBLE SUMMATION, AND THE IMPORTANCE OF THE DEFENDANTS' EVIDENCE OF GOOD

FAITH

United States v. Certified Environmental Services, Inc., 753 F.3d 72 (2d Cir. 2014) (Raggi, Carney, CJJ.,

Rakoff, DJ.)

he defendants, an asbestos air monitoring company,

five employees, and an employee of an asbestos
abatement contractor, were convicted of conspiracy, mail
fraud, and false statements. The charges related to a
scheme to violate state and federal environmental regula-

tions and false certifications of air monitoring. On ap-
peal, the defendants argued that the district court im-
properly excluded evidence that they acted in the good-
faith belief that they were complying with applicable
state regulations; and (2) the prosecutors engaged in mis-
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conduct.

The Court held that the district court erred by excluding
the proffered evidence of good faith that the company
and its employees believed they were complying with
regulations governing the asbestos abatement acts. The
district court also abused its discretion finding that the
proffered evidence was temporally irrelevant. The gov-
ernment conceded and the court found that the prosecu-
tors committed multiple instances of misconduct includ-
ing: (1) improper bolstering of government witnesses
based on their cooperation agreements; (2) improper
vouching in summation; (3) improper extra-record refer-
ences in rebuttal summation; and (4) improper appeals in

rebuttal summation to the consequences the jury's verdict
would have.

The Court also found the prejudice from the district
court's erroneous evidentiary ruling and the prosecutors'
misconduct violated the defendants' right to fair trial.
The panel noted that "evidentiary errors and prosecutori-
al misconduct infected every stage of the trial," that the
improprieties were "not insubstantial," and that the cura-
tive measures taken by the district court were not suffi-
cient to eliminate the prejudice. The Court also stated
that, though the government's case was "quite strong," it
was "not overwhelming." Accordingly, the Court vacat-
ed the convictions and ordered a new trial.

REVIEW OF PRIOR DEPORTATION PROCEEDINGS FOR POSSIBLE 212(C) RELIEF AVAILABLE FOR

AGGRAVATED FELONY CONVICTION SECURED AFTER TRIAL
United States v. Gill, 748 F.3d 491 (2d Cir. 2014)(Katzmann, Winter, Calabresi, CJJ.)

he defendant, Gill was deported to Barbados in

2004, following his conviction after trial of at-
tempted robbery, an aggravated felony. At his deporta-
tion hearing in 1997, he unsuccessfully requested relief
from deportation under former section 212(c) of the Im-
migration and Nationality Act, and appealed the denial
to the Bureau of Immigration Appeals (BIA). The BIA
dismissed the appeal, ruling that the AEDPA of
1996 made noncitizens with aggravated felony convic-
tions, including Gill, ineligible for § 212(c) relief.

Gill was charged with illegal reentry in 2007 under Sec-
tion 1326 after he returned. He moved under 1326(d) to
dismiss the charge on the ground that his prior deporta-
tion was fundamentally unfair because, contrary to the
BIA's ruling, he was in fact eligible for § 212(c) relief.
The district court denied the motion, holding that, under
the Second Circuit's decision in Rankine v. Reno, 319
F.3d 93, 96 (2d Cir. 2003), Gill was ineligible for § 212

(c) relief because he was convicted of his underlying
aggravated felony after trial, rather than after a guilty
plea, and that Congress's repeal of 212(c) did not have
an impermissible retroactive effect on defendants who
went to trial.

The panel held that Rankine was no longer good law
because of the decision in Vartelas v. Holder, 132 S. Ct.
1479 (2012), which found that deeming noncitizens who
had been convicted of an aggravated felony after trial
ineligible for § 212(c) relief would have an impermissi-
ble retroactive effect because it would impermissibly
attach new legal consequences to convictions that pre-
date the repeal of § 212(c). The Circuit remand-

ed for the court to determine whether, under 8 U.S.C. §
1326(d), Gill had been deprived of the opportunity for
judicial review and whether his deportation order was
fundamentally unfair. If so, his conviction would have
to be vacated and the indictment dismissed.

STATEMENTS IN DECLARATION IN SUPPORT OF A SUPPRESSION MOTION DID NOT PROVIDE

BASIS FOR OBSTRUCTION OF JUSTICE ENHANCEMENT
United States v. Pena, 751 F.3d 101 (2d Cir. 2014) (Jacobs, Pooler, CJJ., Roman, DJ.)(per curiam)

Pena was convicted of conspiracy to distribute and
possess with intent to distribute at least 500 grams
of cocaine, in violation of 21 U.S.C. § 846. At sentenc-
ing, the district court applied a two level enhancement
for obstruction of justice based on written statements
made in support of his motion to suppress. On appeal,
Pena challenged the application of the obstruction of jus-
tice enhancement on the ground that the statements did
not do not demonstrate a willful intent to commit per-

jury.

Pena had submitted a written declaration in support of

his motion to suppress which contained four statements
relevant to the appeal: 1) prior to consenting to the x-ray,
he requested a lawyer at least seven times; 2) the officers
extracted the consent by threatening physical force; 3) he
confessed after the x-ray in response to questioning by
customs officers not later, after questioning by DEA
agents ); and 4) he did not fully comprehend the im-
portance of a Miranda waiver form.

The district court's judgment was vacated and the case
remanded for resentencing After examining the content
of the declaration for indications of deliberate false-
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hoods, the appeal found that the district court improper- to court because the statements were general enough to

ly determined defendant willfully made false statements

support an inference that they were not fabrications.

GROUPING SENTENCES FOR AGGRAVATED IDENTITY THEFT DOES NOT REQUIRE

CONSECUTIVE SENTENCES

United States v. Chibuko, 744 F.3d 259 (2d Cir. 2014) (Katzmann, CJ., Kearse Wesley CJJ.)(per curiam)

hibuko was convicted at trial of various fraud

crimes, including three counts of aggravated identi-
ty theft, 18 U.S.C. 1028 A. Two of the three 1028 A vio-
lations were part of the same scheme and involved the
same victim. The Guidelines provide that, in that situa-
tion, the sentences on those two counts should generally
run concurrently with each other when, as here, the un-
derlying offenses are "groupable" under USSG 3D1.2.
But the district court sentenced Chibuko to consecutive

terms on the three 1028 A counts, without mentioning the
general rule or "groupability."

On appeal, the Circuit held that the district court com-
mitted plain error by failing to explain its departure from
the general rule that the 1028 A sentences should run
concurrently with each other when the underlying crimes
are grouped. The Court remanded for supplemental find-
ings and explanations, or alternatively, for re-sentencing

THE GOVERNMENT LEARNS TO BE CAREFUL WHAT IT WISHES FOR WHEN REHEARING IS

SOUGHT AND CONVICTION REMAINS VACATED WITH ADDITIONAL RATIONAL FOR DOING SO
United States v. Taylor, 745 F.3d 15 (2d Cir. 2014)(Jacobs, Kearse and Carney, CJJ.)

he Circuit granted the government's petition for
panel rehearing and withdrew its original opinion
vacating the convictions of all three defendants.

All three defendants were convicted of charges related
to the robbery of a Manhattan pharmacy. The Court's
original opinion from December, 2013, vacated the con-
victions, holding that the admission of the main defend-
ant's involuntary confession was prejudicial to all three
defendants. The Court found the confession so critical to
the government's case, and so essential to buttressing the
credibility of the cooperating accomplice, that it preju-
diced all the defendants.

The Court then found it unnecessary to decide whether
the admission of the confession, as redacted by the dis-
trict court, also violated the codefendants' Confrontation
Clause rights under Bruton v. United States, 391 U.S.
123 (1968).

Seeking rehearing, the government argued that the jury

was instructed that the confession was admitted only
against the defendant who made it and the confession
therefore could not be grounds for a new trial for the co-
defendants unless it violated Bruton.

In its new decision, the panel again found the main de-
fendant's confession involuntary and prejudicial as to
him. The Court also addressed the Bruton issue resolv-
ing it in favor of the co-defendants, holding that the ad-
mission of the redacted confession violated the Confron-
tation Clause rights of the co-defendants because the
awkward redactions of the confession obviously impli-
cated the co-defendants.

The Court found "the awkward circumlocution used to
reference other participants, coupled with the overt nam-
ing of another participant” was “so unnatural, sugges-
tive, and conspicuous” it offended Bruton, Gray v.
Maryland, 523 U.S. 185 (1998), and United States v.
Jass, 569 F.3d 47 (2d Cir. 2009)

A VICTIM BANK IS OVERDRAWN ON ITS REQUEST FOR RESTITUTION
United States v. Maynard, 743 F.3d 374 (2d Cir. 2014)(Wesley, Carney, Wallace, CJJ.)

he defendants, Maynard and Ludwig, robbed five

banks between September and November 2011. At
sentencing, the district court ordered the defendants to
pay restitution to the banks under the MVRA. More than
half of the restitution was properly based on the money
stolen during the robberies. The rest of the loss amount
came from expenses paid by one of the banks which in-
cluded: (1) paid time-off for the bank's regular staff, and
the pay of replacement staff; (2) mileage expenses for
the replacement staff; (3) the cost of wanted posters; and
(4) the cost of a temporary security guard at the bank

after the robbery.

Addressing a challenge to the restitution amount on ap-
peal, the Court noted that the MVRA requires a court to
order restitution for the four categories of harm listed in
the statute, but makes no other type of reimbursement
mandatory. The district court has no additional discre-
tion from other statutory provisions for other kinds of
restitution.

The Court held that only those expenses enumerated in
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Section 3663 A(b) are properly the subject of restitution.
The restitution award was proper only for the amounts
stolen from the banks and for the expense claimed by
the bank for wages for the regular staff for the afternoon
the bank was closed as a crime scene. Restitution was
proper for the latter expense because the bank derived
no benefit from the wages paid while the bank was
closed. The expenses incurred after the bank reopened,

but allowed its regular staff to stay home with full pay
for a couple of extra days to recover from the stress
caused by the robbery was not properly included as part
of the restitution because the bank would have paid the
regular staff for those days even if the bank had not
been robbed. None of the other claimed expenses are
included in the enumerated categories in 3663A(b).

SENTENCE INCREASE FOR DISTRIBUTION REQUIRES MORE THAN USING P2P SOFTWARE
United States v. Baldwin, 743 F.3d 357 (2d Cir. 2014)(Cabranes, Sack, Lynch CJJ.)(per curiam)

he sentence was vacated and remanded after the

defendant appealed a sentence determination which
included a two level enhancement for distribution of
child pornography under USSG § 2G2.2(b)(3)(F). The
PSR had recommended the increase based upon a con-
clusion that “just as the defendant knew he could access
and download shared files via [the P2P programs], there
is a preponderance of the evidence to establish that he
also knew his files were available for others to do the
same.” Baldwin objected to the enhancement because he
did not have the requisite mens rea, the knowledge that
he was sharing child pornography.

Technology Center

The Court of Appeals held that although the defendant's
intent is irrelevant for an enhancement under § 2G2.2(b)
(3)(F), a district court must find that a defendant knew
that his use of P2P software would make child-
pornography files accessible to other users in order to
impose two-level sentence enhancement for distribution
of child pornography. A determination that a defendant
should have known his child pornography would be
shared by his peer-to-peer (P2P) file-sharing software
did not constitute a finding that the defendant knowing-
ly distributed child pornography.

Protecting your Computer from Outside Threats

For many of us, a computer system is a hub for im-
portant documents, files and applications, but
there’s always that risk of losing everything because of
an outside threat. Outside threats have always been a
big concern especially for those of us who use the inter-
net regularly. Not only is it a concern to individual us-
ers, but also big corporations like Target and iCloud ser-
vices such as DropBox.

Outside threats can affect your computer via a virus,
worm, or malware. These are the type of threats that
can cause havoc to your system and can destroy your
documents and files. If not protected, these types of
threats can take hours to correct and can get costly if
you need to hire a technical professional to fix it. Often
times, by the time the user realizes the threat, it is too
late and a new reinstallation will need to be performed,
wiping out everything and starting from new. And then
there are cyber-crime attacks. These are even more dan-
gerous as hackers are phishing around to steal your
identity.

However, there are ways to protect and guard your sys-

tem from these threats. You don’t have
to be a computer expert to do this. You just have to
have to follow these simple steps:

By: Nelson Garcia, CSA

e Antivirus programs - Even though Windows 7 and
8.1 come with Windows Defender installed, it is not
that robust and it isn’t very effective. Subscription
products such as Norton 360 and Kaspersky Virus
protection start around $50.00 per year.

e Firewall — A good firewall creates a barrier between

your PC and the Internet. Make sure it is enabled.
Windows 7 and 8.1 comes with a built in Firewall,
but, again, it may not be enough. If you are pur-
chasing a virus product, make sure it also includes a
firewall and malware protection

e Backup - Backup your files. It is important that you

have a good backup in place not only in case of an
outside threat, but also in case your hard drive dies.
An external USB drive costs around $80 for 1 Giga-
byte of storage.

Apart from the main security options for your data,
there are some more points that you should keep in
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mind such as: e Always use strong passwords, especially if using

e Keep your virus definition files (database) of your iCloud services such as DropBox or Skydrive.
antivirus program updated.

e Have your antivirus scan your computer at least No system is immune from cyber-attacks or outside
once a week. Daily preferably. threats. However, if you follow a defensive protocol

e Be alert of emails asking you for personal infor- such as outlined above, you will be ahead of the game.

mation (phishing).
e Keep your system updated with the latest updates.
Update your browser and operating system.

Judge’s Corner

Hon. Gary L. Sharpe, Chief Judge
United States District Court for the Northern District of New York

Federal Defense Bar:
Introduction

As I'said in the last newsletter, the Board of Judges and I welcome this wonderful opportunity to communicate
with the defense bar. Again, the following comments result from a canvass of the entire Board, and I caution that
I am speaking generically on behalf of the Board. As you may recall, I offered to address matters of interest to
you, sent anonymously through Lisa, or otherwise. Having received no requests, I offer the following observa-
tions.

Notices of Appeal

Many Judges have had continuing problems with notices of appeal, typically resulting from 28 U.S.C. § 2255 ha-
beas corpus petitions or appellate remands from the Second Circuit. We commonly encounter allegations from a
defendant that an attorney failed to file a requested notice of appeal. The issue frequently arises even when a de-
fendant has waived his appellate rights in a plea agreement. As you know, you should discuss the filing of such a
notice and the consequences of any appellate waiver with your client, and comply with a request to appeal regard-
less of such a waiver. Furthermore, you should document the fact that you have done so in your file.

When this issue arises, we usually request a response from the government which, in turn, is typically accompa-
nied by an affidavit from defense counsel reporting the facts. Absent an adequate response, an evidentiary hearing
may be required and defense counsel may have to testify. Aside from malpractice claims, it is clearly in your in-
terest to have such conversations and document them. “I don’t remember” is hardly a sufficient response.

Cooperation, Restricted Filings, and Sentencing

As I noted in the last newsletter, cooperation continues to be a thorny issue. Most of you routinely sign the proto-
col agreement and submit your cooperation arguments for the court’s in camera review. However, many continue
to advocate during the sentencing colloquy. As I told you in the last newsletter, this subject continues to receive
national attention by governing court authorities, but there is nothing new to report. In the interim, you need to
monitor the sentencing judge’s practice regarding oral advocacy.

The Board has also advised the U.S. Attorney of concerns regarding lengthy sentencing delays in cooperation cas-
es, and the need for greater detail when seeking continued sentencing adjournments. While the Judges certainly
understand cooperation provisions regarding such delays, there may be greater reluctance to grant continuances on
the basis of a pro forma request.
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Attorneys should also be mindful of recent revisions to General Order #22, 9 11.4, and General Order #52. Gen-
eral Order #22 relates to restricted access for certain trial related documents and to sentencing letters. The Order
clarifies that certain documents, such as witness and jury lists and voir dire requests, should be filed electronically,
and they are thereafter available to the litigants and the court but are unavailable to the general public (and the
press) on PACER. Importantly, the Order also notes that sentencing letters may be filed electronically at the dis-
cretion of the presiding judge. For the same reason most of you have heard me articulate regarding sentencing
recommendations by Probation, I file sentencing letters. General Order #52 prompts attorneys regarding the need
to redact specified information from sentencing letters, and repeats the admonition that certain judges may provide
general public terminal access to those letters.

Practice Tips

Waivers of Indictment and Pleas Followed Directly By Sentencing: Do not electronically file correspondence, sen-
tencing memos, or sentencing letters in the Magistrate Case Number. The District Court is not electronically noti-
fied of such filings. Instead, they should be emailed to the District Court Courtroom Deputy (CRD).

Speedy Trial Stipulations for Judge Sharpe: A trial date in a speedy trial stipulation is only a control date. If the
parties are seeking a firm trial date, they must contact Judge Sharpe’s CRD, John Law, to select a date, and they
are thereafter responsible for filing a stipulation that will allow the court to reach the date selected.

Last Minute Adjournments For Incarcerated Clients: When seeking a last minute adjournment of a scheduled pro-
ceeding involving an incarcerated client, you must do so by letter but you must also call the CRD or notify him or
her by email. Such notification is the only timely means to notify the U.S. Marshal and avoid an unwarranted and
expensive prisoner transport.

Conclusion
On behalf of the Board, I once again thank our Federal Defender, Lisa Peebles, for providing this opportunity to
communicate with you. On behalf of the Board, we thank each of you for the challenging and difficult service you

provide indigent defendants. We appreciate your professionalism and the invaluable service you provide us.
Once again, I invite you to email Lisa with any suggested topics you would like in future newsletters.

Sincerely,

Gary L. Sharpe
Chief District Court Judge

SYRACUSE COWHRINRKECGM C

Judge Suddaby has moved into his new chambers and courtroom on the 11th floor of the James M. Hanley

Federal Building in Syracuse. All proceedings before him will be held on the 11th floor.

The Court will be moving Judge Baxter to Judge Suddaby’s old courtroom on the 3rd floor. Proceedings
before Judge Baxter or Judge Dancks will now be held for the most part in Courtroom 4 on the 3rd Floor
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Upcoming CLE:

Federal Criminal Defense Practice Seminar
Presented by:
The Office of the Federal Public Defender NDNY, and
The New York State Defenders Association (NYSDA)

About the Speakers

Timothy Austin has been an Assistant Federal Public Defender in the North-

ern District of New York since 2004. Tim was a member of the CJA Panel in

the Northern District of New York from 1996 to 2004. He graduated from Un-
ion College in 1992 and Albany Law School in 1995.

NOVEMBER 6, 2014
Hilton Albany

40 Lodge Street
Albany, NY 12207

Tentative Schedule*

8:00 AM — 8:30 AM
Registration

Amy Baron-Evans is Sentencing Resource Counsel for the Federal Public and
Community Defenders. She has authored numerous articles on federal sentenc-
ing law and policy, search and seizure, discovery, evidence, victim rights, and
other criminal and constitutional law issues. She is a past Co-Chair of the Fed-
eral Sentencing Guidelines Committee of the National Association of Criminal
Defense Lawyers and of the Practitioners’ Advisory Group of the United States
Sentencing Commission. Amy is a cum laude graduate of Harvard Law School
and clerked for the Honorable Hugh H. Bownes of the First Circuit Court of
Appeals.

8:30 AM — 8:45 AM
Opening Remarks
Lisa Peebles, FPD

8:45 AM — 10:30 AM
Representing the Mentally Ill in Federal
Criminal Court: Competency & Raising

the Insanity Defense
Randi Bianco, AFPD
Lisa Peebles, FPD

Randi Juda Bianco graduated from the University of Florida with a BS in
Psychology in 1985. She then graduated from Nova University earning her JD
in 1988. She has spent her entire career doing criminal defense work in both
state and federal court. Randi has represented people in a variety of criminal
cases throughout her years of practice including eight death penalty cases. She
has tried numerous criminal cases and written and argued dozens of criminal
appeals. Randi left private practice in August 2012 in order to join the Office
of the Federal Public Defender. She has since been appointed to head the Syra-
cuse office’s Intensive Reentry Court (IRC) program and is handling criminal
cases as well.

10:30 AM — 10:45 AM
Break

10:45 AM — 12:30 PM
Supreme Court & Second Circuit Update
James Egan, Esq.

12:30 PM — 1:30 PM
Lunch on Your Own

James Egan is a Research & Writing Attorney for the Office of the Federal
Public Defender for the Northern District of New York, where he has worked
since graduating from Syracuse University College of Law in 2007. He can be
reached at James Egan@fd.org.

Thomas Kubisch spent 22 years as a member of the Albany Police Depart-
ment: eleven years as a detective in the Children & Family Services Unit in-
vestigating all crimes against children including the physical and sexual abuse
of children and all intentional, accidental or unexplained deaths of infants; and
three years as a detective in the Criminal Investigation Unit investigating all
major crimes in the city. Since 2009 he has been an Investigator for the Federal
Public Defender for the Northern District of New York.

1:30 PM — 3:15 PM

Sentencing Update:
A Using the Holde
A Pending Legi
A New Guideline
A USSC Reports &
Obtain Below-Guideline Sentences
A Challenge Mand
A Seeking Cle

Amy Baron-Evans, Esq.

s |

Ot

at
ner

Lisa Peebles is the Federal Public Defender for the Northern District of New
York. Lisa is a graduate of the Syracuse University College of Law and has
been with the office since its inception in 1999. Lisa has been the Federal Pub-
lic Defender since 2010.

3:15PM — 3:30 PM
Break

THERE IS NO FEE FOR THIS SEMINAR
PRE-REGISTRATION IS REQUIRED

This seminar is intended for ALL practicing Federal Criminal Defense Counsel.
Questions? Please call 518-465-3524.
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3:30 PM — 4:30 PM
Investigating Your Case
Tim Austin, AFPD
Thomas Kubisch

4:30 PM

Adjournment

*Schedule is Subject to Change



NOVEMBER 13, 2014

1:30 PM — 4:30 PM

James M. Hanley
Federal Courthouse

100 South Clinton Street
7th Floor, Jury Assembly Room
Syracuse, NY

Schedule

1:30 PM — 1:40 PM
Welcome
Kimberly M. Zimmer

1:40 PM — 2:55 PM
Motion Practice
Steven D. Clymer, AUSA
Kimberly M. Zimmer
Lisa Peebles, FPD

2:55 PM — 3:05 PM
Break

3:05 PM — 3:30 PM
New Developments
Steven D. Clymer, AUSA
Lisa Peebles, FPD

3:30 PM — 4:30 PM

Judge’s Panel—Pretrial Motion Practice

and Trial Pleadings
Hon. Andrew T. Baxter, Moderator
Hon. Glenn T. Suddaby
Hon. Frederick J. Scullin, Jr.
Hon. Norman A. Mordue

Upcoming CLL: p f
Criminal Pretrial Motion . 4

Practice and Federal = m‘? ¥ ’

Criminal Law Update

The focus will be on criminal pretrial motions, with sections on
practice issues (e.g., which motions to bring; whether to seek a pre-
motion conference with the AUSA); procedural issues (e.g., when do I
need supporting affidavits, when am I entitled to a hearing); and
substantive issues (with segments on the law relating to the key types
of typical motions). The program will include a brief segment on new
developments (including new retroactive guidelines amendments).
The program will conclude with an interactive judges panel.

For more information, please contact:
Melissa Withers

NDNY Federal Court Bar Association, Inc.
315-422-2799

mmwithers@ndnyfcba.org

“Criminal pretrial Motion Practice and Federal Criminal Law Update” has been
approved for both newly admitted and experienced attorneys, and is in accordance
with the requirements of the New York State Continuing Legal Education Board for

3.0 credits toward the professional practice requirement.*

This is a single program. No partial credit will be awarded.

This program is complimentary to all Northern District of New York Federal Court
Bar Association Members.

James

Article Submussions & Letters to the Editor

PAA EBdBrE A £

If you would like to have an article or letter featured in our next edition of Arresting
Developments, please write us at: Office of the Federal Public Defender, 4 Clinton
Square, 3rd Floor, Syracuse, NY 13202, or send an email to

Syracuse Office
The Clinton Exchange

Office of the Federal Public Defender
Northern District of New York

Albany Office
39 Pearl Street

4 Clinton Square, 3rd Floor 5th Floor

Syracuse, New York 13202

Albany, New York 12207
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