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Message from the Defender

Dear Colleagues,

As I enter my fourth year as the Federal
Public Defender for the Northern District
of New York I never envisioned having
to navigate through the madness of se-
questration. For a nation that prides itself
on the rule of law, how is it possible for
the current legislatures to be so blind to
the needs of the judiciary and in particular
our national defender program? There are
simply no excuses our representatives can
possibly offer to justify what they are
doing to our indigent defense program
when we stand for equal justice under the
law. This is the worst budget crisis the
judiciary has faced in recent history. We
recently celebrated the 50™ anniversary of
Gideon as our federal defender offices
were under attack. Ironically, we are now
marking the 50" anniversary of the Crimi-
nal Justice Act Panel and the Executive
Committee for the Judicial Conference
was forced to institute a temporary reduc-
tion of panel rates in order to save our
program. I know we are all suffering to-
gether as we enter FY 2014 and only Con-
gress has the ability to restore funding to
our program so we can continue to effec-
tively represent individuals of ordinary
means in federal court.

We fought hard to support increased
rates for panel attorneys which was ab-
solutely necessary to support a healthy
defense system. The Federal Defender
program prides itself on being the model

defense system for those who cannot
afford to hire counsel because it is a
public collaboration. The CJA panel
attorneys are a robust compliment to the
Federal Public Defenders and a neces-
sary component for providing first class
representation in federal court. Make no
mistake we will continue to fight on
behalf of our entire program. Congress
must hear our message and provide a
steady base line of funding to our pro-
gram. We cannot continue to operate
under a continuing resolution that con-
tinues to chip away at our funding. Indi-
gent defense services cannot be hired
out to the lowest bidder because the
very fabric of the Sixth Amendment of
our Nation’s Constitution will begin to
slowly unravel. Our program is under
siege and we must come together and
present our case in order to preserve our
very important role, which is to provide
equal justice under the law. I am urging
each of you to reach out to your elected
officials in order to educate and promote
the need for funding our program.
Thank you all for your support and will-
ingness to hang tough during these very
difficult financial times.

Cordially,

Lisa A. Peebles
Federal Public Defender

Syracuse Office

The Clinton Exchange

4 Clinton Square, 3rd Floor
Syracuse, NY 13202
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Office of the Federal Public Defender
Northern District of New York

Albany Office

39 Pearl Street

5th Floor
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INTENSIVE
REENTRY
COURT

MORE INFORMATION

If you have a client with
a serious drug addiction
and you believe he/she
would benefit from par-
ticipation in the IRC
program, please contact
USPO Liana Snyder at
(315) 234-8700 and pro-
vide her with your cli-
ent's information. She
can begin the screening

process once your client
enters the half way
house in order to deter-
mine whether he/she
would be an appropriate
candidate.

The Federal Drug Court Program

Many people do not know that the

federal courts have a “drug court”
which is referred to in the Northern Dis-
trict of New York as “Intensive Reentry
Court” (IRC). It differs from the drug
court many of us are accustomed to in
the New York State Court system in a
variety of ways, the most significant of
which is that the participants do not be-
come eligible until they are transition-
ing from the prison system to super-
vised release. The benefits of participa-
tion are significant in a number of ways.
The most important benefit from the
client’s perspective is that if they suc-
cessfully complete the program they
can be discharged from supervised re-
lease much earlier than their expiration
date.

The goal of the IRC program is to iden-
tify “high risk” offenders as they transi-
tion from prison and provide an inten-
sive rehabilitative process to increase
their potential for a successful reinte-
gration back into the community.

The United States Probation Depart-
ment identifies potential candidates for
the program. If the candidate meets the
criteria for the program, the case will be
presented to the entire IRC team for ap-
proval. The IRC team consists of the
Court, the probation officer, a member
of the United States Attorney’s Office
and a member of the Federal Public De-
fender’s Office. Participation in the pro-
gram is voluntary and the participant
will be required to sign a contract which
will set forth the IRC expectations of
the individual along with the possible
sanctions and rewards.

In order to graduate from the IRC Pro-
gram, participants must successfully

By: Randi J. Bianco, Esq.

complete two program phases that com-
bined can last 24 months or more. Phase
1 is the Court oversight portion of the
program and each participant must earn
12 “rewards” after he/she attains
monthly measurable agreed upon goals.
In order to graduate from Phase 1, the
participant must be drug/alcohol free,
gainfully employed or enrolled full time
in school, have no pending criminal
charges and be current on any court or-
dered financial obligations. Additional-
ly, each participant will attend a month-
ly court session in which each partici-
pant’s progress is reviewed.

In Phase II, the participant must com-
plete 12 months of regular supervision
free from violations, be drug free, em-
ployed for at least 6 months unless ex-
cused from the Court and have no pend-
ing criminal charges. The participant
will be required to prepare a compre-
hensive relapse prevention program
plan to the IRC team before being rec-
ommended for graduation.

The graduates from the IRC Program
have made dramatic changes in their
lives. People who grew up with gangs,
drugs and violence are now employed
productive members of society and
have overcome tremendous obstacles in
the process. It is certainly not an easy
program but the end results to the par-
ticipants are remarkable.



Cartels Using Innovative Tactics 1n

Transporting Narcotics

By: Juan J. Rodriguez, Esq.

Every day, hundreds of persons unknowingly

transport narcotics into the U.S. through our borders.
Although, historically, the Government had denied the
existence of blind mules, today experience and case
law widely support the conclusion that drug cartels
actively and regularly use unsuspecting couriers when
importing narcotics into the country.

Increasingly, drug smugglers are utilizing innovative
and sometimes elusive strategies to get their narcotics
into the country. One drug ring would target profes-
sionals that regularly used the Dedicated Commuter
Lane at border crossings. Once identified, the ring
would obtain the vehicle’s VIN and provide them to a
conspiring locksmith. They would then obtain copies
of the blind mules’ car keys and place duffle bags of
marijuana unknowingly in their vehicles. Once the
unknown transporters crossed the border, the drugs
would be retrieved from the target vehicle using the
spare keys. Numerous cases arose within a short peri-
od of time, enough for a Judge in the Western District
of Texas to call for an investigation into the matter,
which eventually led to several cases against the
charged “blind mules” to be overturned.

Another scheme heavily being used by cartels is em-
ploying unknowing smugglers for legitimate jobs.
Since 2011, Border States have seen a spike in arrest
of traffickers claiming they had answered employment
ads and were simply complying with their employers’
request to drive company cars across the border. Vari-
ous cases have arisen where the defendants claim lack
of knowledge and were merely following their em-
ployers’ orders. In U.S. v. Galindo-Guerrero, the de-
fendant was caught with 82 pounds of marijuana hid-
den in the tires of his car. Mr. Galindo had responded
to an ad in a Mexican newspaper looking for floor
cleaners to work in the U.S. for $100/day. He was
given a company car and told to drive to a location
across the border where a representative would lead
him to the job site. At trial, the jury was deadlocked
and the Court declared a mistrial. Subsequently, the
government moved to dismiss the indictment and the
defendant was acquitted of all charges. See U.S. v.
Galindo-Guerrero, 12-CR-5318 (S.D.CA 2012). In

reaction to this and similar cases, both the USAO
Western District of Texas and Southern District of
California have issued memoranda to defense counsel
regarding the rise in cases involving defendants that
had responded to help-wanted newspaper ads in Mexi-
co. Furthermore, ICE has taken proactive efforts to
thwart these practices by placing notices in Mexican
newspapers warning would-be employees.

Although we are far from the southern border states
where such tactics are frequently used, we are not im-
mune to their use in the Northern District. Recently,
our office handled a case with a similar fact pattern.
The defendant was arrested following a traffic stop
and consented to a search of his vehicle where drugs
were found in a hidden compartment. He claimed that
he did not know of the narcotics and merely was em-
ployed to buy and transport cars across the border.
The case was eventually dismissed.

For more information regarding these cases and simi-
lar arguments, please visit the Federal Defender Blind
Mule Resources Page, available here.


http://www.fd.org/navigation/select-topics-in-criminal-defense/common-offenses/controlled-substances/supporting-pages/blind-mule-resources

It is never a good day when

you have to deliver the news
to your client that their cooperation efforts with the
Government has brought them nil. In some cases, this
may not be so devastating when your client was mini-
mally debriefed and had very little to share with the
Government. But there are cases where you have sat
for hours with your client and Government agents
pouring through evidence, photo arrays, wire taps, and
other Government evidence where your client has in
fact substantially assisted the Government “in the in-
vestigation or prosecution of another person who has
committed an offense.” U.S.S.G. § 5K1.1. As we
know, whether or not to bring this type of a downward
departure motion is within the sole discretion of the
U.S. Attorney. If they find your client has breached
the terms of the cooperation agreement, they can re-
fuse to make the motion. What happens when your
client did all that was asked of them, but while out on
pretrial release they succumbed to their addiction to
drugs and came up positive on a drug test? Depending
on the AUSA handling the case, your client may lose
the benefits of their cooperation efforts.

If that does in fact happen, the good news now is that
due to the Holder Memo, mandatory minimum penal-
ties are less of a threat now. Without mandatory sen-
tencing, your client’s un-credited cooperation can con-
fidentially be raised to the Court under 18 U.S.C. §
3553(a). If you are in a situation where the Court still
has discretion, there is no reason why you cannot let
the Court know exactly how your client assisted the
Government. Although the Government may find by
the technical terms of the cooperation agreement, that
your client is no longer deserving of their help, the
Court may see it differently. The Court is also in a po-
sition to see how similarly situated defendants have
been treated by the Government. For example, not
every cooperating defendant that slips up during pretri-
al release loses their downward departure benefits. Ad-
ditionally, the Court may have presided over cases that
your client provided assistance in and not know about
your client’s involvement.

By: Melissa A. Tuohey, Esq.

After Booker and Rita, it can be argued that a defend-
ant’s cooperation reflects a reduced likelihood of re-
cidivism and is a beneficial part of his or her history
and character supporting a non-guideline sentence un-
der 18 U.S.C. § 3553(a)(2)(C). The best way to ap-
proach this is to set forth in a confidential letter to the
court, with a copy to the Government, specific details
reflecting all of the hard work your client did from the
mundane to the dangerous.
This letter does not have
to take the tone of a bad
faith argument, but instead
serves only to inform the
Court of all relevant mat-
ters pertaining to your cli-
ent. The Court may not
agree that your client

“The best way to
approach this is to set forth
in a confidential letter to
the court, with a copy to
the Government, specific
details reflecting all of the
hard work your client did

should be shut out of a2 NAURIRLIZ TR RI
dangerous.

departure where they testi-
fied during a trial and ex- _
posed their identity and
therefore their safety by
speaking out against an-
other defendant. The
Court may see it different-
ly that your client decod-
ing a wire tap led to a
guilty plea and saved the
Court time and resources.
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Our clients are often reluctant to cooperate with the
Government, and when they do, it should not go unrec-
ognized. When the Government says, “no,” keep
pushing forward because the Court still has discretion
to credit your client’s cooperation.



DOJ Policy Change on Charging
Mandatory Minimums in Drug Cases

Apparently, the Supreme Court’s deci-

sion in Alleyne v. United States, 133
S.Ct. 2151 (2013), got Attorney Gen-
eral Eric Holder thinking. In light of
the Court’s holding in Alleyne that
quantities of a drug must be charged in
an indictment and proven beyond a rea-
sonable doubt to trigger application of a
given mandatory minimum, Holder re-
alized that prosecutors hold a lot of
power over a defendant’s sentence. Ac-
cording to Holder, exercise of that
charging power has “in some cases . . .
resulted in unduly harsh sentences and
perceived or actual disparities that do
not reflect our Principles of Federal
Prosecution.” In addition to the fact
that “[lJong sentences for low-level,
non-violent drug offenses do not pro-
mote public safety, deterrence, and re-
habilitation,” these excessive sentences
drain funds from the criminal justice
system that may be used on “law en-
forcement agents, prosecutors, and pre-
vention and intervention programs.”

In an effort to make “public safety ex-
penditures smarter and more produc-
tive,” Holder instructed federal prosecu-
tors to decline to charge a drug quantity
when a defendant meets each of the fol-
lowing criteria:

e The defendant's relevant conduct
does not involve the use of vio-
lence, the credible threat of vio-
lence, the possession of a weapon,
the trafficking of drugs to or with
minors, or the death or serious bodi-
ly injury of any person;

e The defendant is not an organizer,
leader, manager or supervisor of
others within a criminal organiza-

tion;

e The defendant does not have signif-
icant ties to large-scale drug traf-
ficking organizations, gangs, or car-
tels; and,

e The defendant does not have a sig-
nificant criminal history. A signifi-
cant criminal history will normally
be evidenced by three or more crim-
inal history points but may involve
fewer or greater depending on the
nature of any prior convictions.

In addition to charging decision related
to drug quantities, Holder instructed
federal prosecutors to consider the fol-
lowing factors before filing an infor-
mation pursuant to 18 U.S.C. § 851:

e Whether the defendant was an or-
ganizer, leader, manager or supervi-
sor of others within a criminal or-
ganization;

e Whether the defendant was in-
volved in the use or threat of vio-
lence in connection with the of-
fense;

o The nature of the defendant's crimi-
nal history, including any prior his-
tory of violent conduct or recent
prior convictions for serious offens-
es;

o Whether the defendant has signifi-
cant ties to large-scale drug traffick-
ing organizations, gangs, or cartels;

e  Whether the filing would create a
gross sentencing disparity with
equally or more culpable co-
defendants; and

e Other case-specific aggravating or
mitigating factors.

LEGISLATION
AND POLICY
UPDATE.:
Holder’s Memo
Practice Tips

Holder’s memo does not
address whether the pol-
icy applies only pro-
spectively or retroactive-
ly as well. However,
Holder states that “if this
information is not yet
available, prosecutors
may file charges involv-
ing these mandatory
minimum statutes pend-
ing further information
and a determination as
to whether a defendant
meets the above criteria.
If the defendant ulti-
mately meets the crite-
ria, prosecutors should
pursue a disposition that
does not require a Title
21 mandatory minimum
sentence.” This sug-
gests that the policy ap-
plies retroactively and
applies to cases involv-
ing an 851 information.
Accordingly, if you have
a client charged with a
drug offense involving a
mandatory minimum,
whether or not an infor-
mation under 18 U.S.C.
§ 851 has been filed,
you should seek recon-
sideration of the charged
quantity and the filing of
an 851 information
based upon the factors
listed on the left.




18 U.S.C. § 3582(c)(1)(A) permits a
court, upon motion by the Bureau of
Prisons, to reduce an imposed term of
imprisonment if it finds that the inmate
has a terminal illness or other extraordi-
nary and compelling reasons warrant
such a reduction. Over the years, the
BOP has come under increasing criti-
cism for failing to move for so-called
compassionate release. In response to
that criticism and a report by the Office
of the Inspector General that the pro-
gram ‘“has been poorly managed and
implemented inconsistently, likely re-
sulting in eligible inmates not being
considered for release and in terminally
ill inmates dying before their requests
were decided,” the BOP recently re-
vised its standards, adding criteria re-
garding requests based on medical cir-
cumstances, requests based on non-
medical circumstances for elderly in-
mates, requests based on non-medical
circumstances in which there has been
the death or incapacitation of the family

BOP Policy Change
on Compassionate
Release

member caregiver of an inmate’s child,
requests based on non-medical circum-
stances in which the spouse or regis-
tered partner of an inmate has become
incapacitated, and a list of factors that
should be considered for all requests.
See BOP_Compassionate Release Pro-
gram Review, available here. See also
Compassionate Release/Reduction in
Sentence: Procedures for Implementa-

LEGISLATION
AND POLICY
UPDATE

tion, available here. Importantly, under

the new medical criteria, consideration
“may” be given to:

1. inmates diagnosed with a terminal,
incurable disease whose life expec-
tancy is eighteen (18) months or less,
to include assessment of the primary
disease, prognosis, impact of other
serious medical conditions, degree of
functional impairment; and,

2. inmates who have an incurable, pro-
gressive illness or have suffered a
debilitating injury from which they
will not recover, and who are either
completely disabled or are capable of
only limited self-care and confined
to a bed or chair more than 50% of
waking hours, with consideration
given to any cognitive deficits.

The Justice Safety Valve Act

On March 20, 2013, Senators Patrick Leahy (D-VT) and Rand Paul (R-KY) introduced The Justice Safety
Valve Act of 2013, S. 619, available here. The bill would create a brand-new, broad “safety valve” that would
apply to all federal crimes carrying mandatory minimum sentences. If passed, the Justice Safety Valve Act
would allow judges to sentence federal offenders below the mandatory minimum sentence whenever that mini-
mum term does not fulfill the goals of punishment and other sentencing criteria listed at 18 U.S.C. § 3553(a).

Although there is a lot to

hate about the sequester,
the reduced criminal jus-
tice funding has brought
about some very encour-
aging legislation and
policy initiates. Two
policy changes from the
Department of Justice
will provide our clients
with an opportunity to
avoid mandatory mini-
mums and seek early
release from prison.
While two proposed leg-
islative acts may im-
prove upon the Fair Sen-
tencing Act as well as
permit judges to sen-
tence below any manda-
tory minimum when it
conflicts the factors of
18 U.S.C. § 3553(a).



http://beta.congress.gov/113/bills/s619/BILLS-113s619is.pdf
http://www.justice.gov/oig/reports/2013/e1306.pdf
http://www.bop.gov/policy/progstat/5050_049.pdf

O August 1, 2013, Senators Dick
Durbin (D-IL) and Mike Lee (R-
UT) introduced the Smarter Sen-
tencing Act, available here. Recog-
nizing the “financial and human
cost” associated with “irrational
and wasteful” mandatory minimum

sentences, the Smarter Sentencing
Act aims to accomplish three
things. First, the bill would expand
eligibility under the safety valve of
18 U.S.C. § 3553(f) to individuals
with a criminal history category of
II or less. Second, the bill would
expand applicability of the changes
in the mandatory minimum sen-
tences under the Fair Sentencing
Act of 2012 (FSA) to individuals
sentenced prior to the FSA’s pas-
sage. Third, the bill would reduce
mandatory minimums for all drugs
under 21 U.S.C. § 841, from 20 to
10 years when a defendant has a
triggering quantity and one prior

The Smarter Sentencing Act

drug conviction under 21 U.S.C. §
841(b)(1)(A) or two prior drug con-
victions under 841(b)(1)(B), 10 to 5
years when a defendant has a trig-
gering quantity and no priors under
841(b)(1)(A) or one prior drug con-
viction under 841(b)(1)(B), and 5
to 2 years when a defendant has a
triggering quantity and no prior
drug conviction under 841(b)(1)
(B). However, it would retain the
same mandatory minimums for
death or serious bodily injury, and
would retain life for two or more
prior felony drug offenses.

The Sentencing Commissions Report to Congress on
the Federal Child Pornography Offenses

In December 2012, the Commis-

sion released a report to Congress
on the child pornography guide-
lines for non-production offenders.
See U.S. Sent’g Comm’n, Report to
the Congress: Federal Child Por-
nography Offenses (2012), availa-
ble here. The Commission ex-
plained that it compiled the report
in large part due to the increasing
rate of below-guideline sentences,
pursuant to its statutory duty to
“consider whether the guidelines
are in need of revision in light of
feedback from judges as reflected
in their sentencing decisions,” id. at
i1, and because “as a result of recent
changes in the computer and Inter-
net technologies that typical non-
production offenders use, the exist-
ing sentencing scheme in non-
production cases no longer ade-
quately distinguishes among of-

fenders based on their degrees of
culpability.” Id. at ii; id. at 323.

The Commission determined that
“the current sentencing scheme in
Section 2G2.2 places a dispropor-
tionate emphasis on outdated
measures of culpability regarding
offenders’ collecting behavior and
insufficient emphasis on offenders’
community involvement and sexual
dangerousness.” Id. at 321. The
factors deemed serious according to
the Commission are:

1. volume and content of the col-
lection and the degree to which
the defendant sought out certain
kinds of images;

2. participation in an online
“community” dedicated to child
porn, and;

3. history of sexually exploitive
conduct.

In any event, even if any those fac-
tors are present in your particular
case, be sure to argue that the sen-
tence recommended by the guide-
lines should first be reduced to dis-
regard the technology enhance-
ments. That is, the use of a com-
puter, the prepubescent minor, sado
-masochistic images, number of
images and distribution enhance-
ments if through peer-to-peer file
sharing program. Finally, the Com-
mission states that the guidelines
should be revised to account for
“the number of unique, as opposed
to duplicate, images possessed by
an offender.” Id. at 323.


http://www.gpo.gov/fdsys/pkg/CREC-2013-07-31/pdf/CREC-2013-07-31-pt1-PgS6129.pdf#page=1
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Sex_Offense_Topics/201212_Federal_Child_Pornography_Offenses/Full_Report_to_Congress.pdf
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Sex_Offense_Topics/201212_Federal_Child_Pornography_Offenses/Full_Report_to_Congress.pdf

Is Your Client Facing a Mandatory Minimum?
Consider Seeking a Continuance of Sentencing

As noted in the Legislation and Policy Section of this

newsletter, Congress is currently considering two pro-
posed bills that would greatly enhance a court’s authori-
ty to sentence a defendant below the mandatory mini-
mum. The Justice Safety Valve Act, introduced in both
the House and Senate, would permit a Court to sentence
a defendant below any otherwise applicable mandatory
minimum whenever that mandatory minimum sentence
does not fulfill the goals of punishment and other sen-
tencing criteria listed at 18 U.S.C. § 3553(a). The
Smarter Sentencing Act, introduced in the Senate,
would only affect certain mandatory minimum sentenc-
es in crack cocaine cases.

As currently worded, neither bill contains language con-
cerning retroactive application. Actually, the Smarter
Sentencing Act would apply the Fair Sentencing Act of
2010 (FSA) to every individual sentenced prior to the
FSA’s enactment, but is silent as to effect of the pro-
posed amendment to 18 U.S.C. § 3553(f) and prior con-
victions on mandatory minimums. Therefore, defend-
ants sentenced prior to the possible enactment of either
the Justice Safety Valve Act or the Smarter Sentencing
Act risk being denied any possible benefit provided by
the respective bills. In fact, that is just what happened
to defendants sentenced prior to the FSA’s enactment
on August 3, 2010. Although defendants sentenced pri-
or to August 3, 2010 received the benefit of an amend-
ment to the crack cocaine guidelines, they were denied
further benefit from the changes to the mandatory mini-
mums brought about by the FSA. Indeed, initially, the
Department of Justice took the view that the FSA only
applied to individuals whose conduct postdated enact-
ment. Fortunately, the Supreme Court held in Dorsey v.
United States, 132 S.Ct. 2321 (2012), that Congress in-
tended the FSA to apply to individuals sentenced after
its enactment. This means that there is hope that even if
neither the Justice Safety Valve Act or the Smarter Sen-
tencing Act contains language concerning retroactivity,
courts may find that either or both apply at least to indi-
viduals sentenced after possible enactment. Therefore,
it becomes imperative to seek postponement of sentenc-
ing if your client may benefit from the passage of one of
these bills.

It should noted, however, that a request for a postpone-
ment of sentence is not necessary or prudent in every
case. For example, just because your client is facing a

By: James P. Egan, Esq.

mandatory minimum doesn’t mean that he would bene-
fit from the passage of one of these bills. For example,
your client may be safety valve eligible under the cur-
rent version of 18 U.S.C. § 3553(f), application of
which would remove the otherwise applicable mandato-
ry minimum sentence. Additionally, your client may be
facing a mandatory minimum, but may have a guideline
range far exceeding that mandatory minimum and likely
be facing a sentence closer to the guideline range. In
that case, placement in BOP custody and commence-
ment of federal programing may be preferable.

If your client would clearly benefit from the passage of
one of these bills, then you truly should consider re-
questing a postponement. In fashioning your request,
consider the order in U.S. v. Bartholomew (D.Col. No.
12-cr-0048-WIM), in which District Court Judge Wil-
liam Martinez granted a defendant’s request for a con-
tinuance based on the possible passage of the Justice
Safety Valve Act. Although expressing doubt about
whether the bill would be applied retroactively (even to
defendant’s sentenced after the bill’s possible passage)
and whether the bill would even be enacted, Judge Mar-
tinez granted the motion based on the following:

Defendant has shown that the impact of
this Order is unlikely to open the flood-
gates and overwhelm the capacity of the
United States Marshall’s bed space. If
the Act does not ultimately pass, the De-
fendant will likely be in federal custody
for at least ten years. The fact that he
may end up serving a greater portion of
such sentence in pre-trial custody of the
United States Marshall rather than post-
judgment custody of the Bureau of Pris-
ons is immaterial to the Court.

These very same reasons may be relied upon by defense
counsel when seeking a continuance based on the possi-
ble passage of the Smarter Sentencing Act in addition to
the Justice Safety Valve Act. If you have any questions
about seeking a continuance, please feel free to contact
either Lisa Peebles, lisa.peebles@fd.org, or James Egan,
james.egan@fd.org.



mailto:lisa.peebles@fd.org
mailto:james.egan@fd.org.

Supreme Court Highlights

Search and Seizure

FI ori da y133S.0td409%Nonl &54 (March
26, 2013)

The use by police of a drug-sniffing dog on the Re-
spondent’s front porch violated the Fourth Amendment
where the positive alert for narcotics by the dog was
part of the basis for obtaining a search warrant which
revealed marijuana plants. The Supreme Court of Flori-
da approved the trial court’s decision to suppress the
evidence, holding that the officers had engaged in a
Fourth Amendment search unsupported by probable
cause.

The Supreme Court held that the use of the dog was a
search requiring probable cause.

Mi ssouri
2013)

The Respondent was arrested and taken to a nearby hos-
pital after he declined to take a breath test to measure
his blood alcohol concentration (BAC). He refused to
consent to a blood sample and one was taken. His BAC
tested well above the legal limit, and he was charged
with driving while intoxicated (DWI). He moved to
suppress the blood test result, arguing that taking his
blood without a warrant violated his Fourth Amend-
ment rights. The trial court agreed and rejected the the
exigency exception to the warrant requirement because,
apart from the fact that McNeely’s blood alcohol was
dissipating, no circumstances suggested that the officer
faced an emergency. The State Supreme Court af-
firmed, relying on Schmerber v. California, 384 U. S.
757, in which this Court upheld a DWI suspect’s war-
rantless blood test where the officer “might reasonably
have believed that he was confronted with an emergen-
cy which threatened the destruction of evidence.

, 33 S.QvI ANDI @1eld2y (April 17,

The Supreme Court affirmed finding that the dissipation
of alcohol in the blood alone did not establish a per se
exigency to justify an exception to the warrant require-
ment.

Mar y |l andI133%S.Ct.1B5B.,nNg. 12-207 (June 3,
2013)

After his 2009 arrest on state assault charges Respond-
ent King was processed through a county facility, where
booking personnel used a cheek swab to take a DNA
sample pursuant to the Maryland DNA Collection Act

By: Molly Corbett, Esq.

(Act). After the swab was matched to an unsolved 2003
rape, and King was charged with that crime, he moved
to suppress the DNA match arguing that the Act violat-
ed the Fourth Amendment.
The Circuit Court Judge
found the law constitution-
al and King was convicted
of rape. The Maryland [
Court of Appeals set aside ",
the conviction, finding un-
constitutional the portions
of the Act authorizing
DNA collection from felo-
ny arrestees.

Florida v. Jardines
Missouri v. McNeely

The Supreme Court re- Maryland v. King

versed holding that when
officers make an arrest
supported by probable
cause to hold for a serious
offense and bring the sus-
pect to the station to be
detained in custody, taking
and analyzing a cheek
swab of the arrestee’s
DNA is, like fingerprint-
ing and photographing, a
legitimate police booking
procedure that is reasona-
ble wunder the Fourth
Amendment.

Salinas v. Texas

Unites States v. Ke-
bodeaux

Sekhar v. United States
United States v. Davila

United States Descamps

Alleyne v. United States

Peugh v. United States

Fifth Amendment Rights

Sal i
2013)
Prior to being placed in custody and receiving Miranda
warnings, the Petitioner voluntarily answered some of a
police officer’s questions about a murder. He later fell
silent when asked whether ballistics testing would
match his shotgun to shell casings found at the scene of
the crime. At his murder trial, and over his objection,
the prosecution used his failure to answer the question
as evidence of guilt. He was convicted, and both the
Texas Court of Appeals and Court of Criminal Appeals
affirmed, rejecting his claim that the prosecution’s use
of his silence in its case in chief violated the Fifth
Amendment.

nas,l133 S.Ct RE/X MHos12-246 (June 17,

The Supreme Court affirmed concluding that the Fifth



Amendment claim failed because the Petitioner did not
expressly invoke the privilege against self-
incrimination in response to the officer’s question.

Offenses

Respondent Kebodeaux was convicted by a special
court-martial of a federal sex offense. After serving his
sentence he moved to Texas where he registered with
state authorities as a sex offender. Congress then enact-
ed SORNA, which requires federal sex offenders to reg-
ister in the States where they live, study, and work, 42
U. S. C. §16913(a), and which applies to offenders
who, when SORNA became law, had already complet-
ed their sentences, 28 CFR §72.3. When Kebodeaux
moved within Texas and failed to update his registra-
tion, he was prosecuted and convicted of a SORNA vio-
lation. The Fifth Circuit reversed, noting that, at the
time of SORNA’s enactment, Kebodeaux had served
his sentence and was no longer in any special relation-
ship with the Federal Government. The court held, the
Federal Government lacked the power under Article I's
Necessary and Proper Clause to regulate intrastate
movements because they believed that Kebodeaux was
not required to register under the pre-SORNA Jacob
Wetterling Crimes Against Children and Sexually Vio-
lent Offender Registration Act, the court found that he
had been “unconditionally” freed.

The Supreme Court reversed finding that Congress’
registration requirements under the Wetterling act were
reasonable and its exercise of power was valid because
Kebodeaux was already subjected to the registration
requirements.

The Petitioner sent anonymous emails to the personal
email of the general counsel of the NY Comptroller
which demanded the counsel recommend investing
monies from the NY Common Retirement Fund into the
petitioner’s company and threatening, if he did not, to
disclose information about the general counsel’s alleged
affair to his wife, government officials, and the media.
The Petitioner was convicted of one count of attempted
extortion, in violation of 18 U.S.C. §1951(a) and six
counts of interstate transmission of extortionate threats
in violation of 18 U.S.C. §875(d). The Second Circuit
affirmed.
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The Supreme Court held that attempting to compel a
person to recommend that his employer approve an in-
vestment does not constitute “the obtaining of property
from another” under the Hobbs Act because the defend-
ant was not attempting to gain control of “obtainable
property,” such as money. The general counsel’s rec-
ommendation was not a thing of value that can be
owned and transferred to another person.

Pleas

District court’s recommendation to the defendant to
take the plea offer and plead guilty during an ex parte
hearing on whether counsel should be replaced was er-
ror. However, the act was not an automatic plain error
but required remand for further proceedings to deter-
mine prejudice.

Sentencing

The Petitioner was convicted of being a felon in posses-
sion. The Government sought an ACCA sentence en-
hancement, claiming three prior convictions, including
one for burglary under California Penal Code Ann.
§459. The state statute provided that a “person who
enters” certain locations “with intent to commit grand
or petit larceny or any felony is guilty of burglary.” The
District Court imposed the enhanced sentence rejecting
the argument that Petitioner’s §459 conviction could
not serve as an ACCA predicate because §459 goes be-
yond the “generic” definition of burglary.

The courts use a “categorical approach” when faced
with the question of whether a past conviction increases
the sentence under Armed Career Criminal Act
(ACCA) for a defendant who may have three prior con-
victions “for a violent felony,” including “burglary, ar-
son, or extortion” under 18 U.S.C. §924(e). Under this
approach, the courts compare the statutory elements of
a prior conviction with the elements of the ‘“generic”
crime—i.e., the offense as commonly understood. If
the statute’s elements are the same as, or narrower than,
those of the generic offense, the prior conviction quali-
fies as an ACCA predicate. When a prior conviction is
for violating a “divisible statute”—one that sets out one
or more of the elements in the alternative, e.g., burglary
involving entry into a building or an automobile—a
“modified categorical approach” is used. That approach
permits sentencing courts to consult a limited class of
documents, such as indictments and jury instructions, to



determine which alternative element formed the basis
for the prior conviction. The Ninth Circuit affirmed re-
lying on precedent to employ the modified categorical
approach for the prior conviction. The court found that
the plea and conviction rested on facts which satisfied
that definition for generic burglary.

The Supreme Court reversed holding that the modified
categorical approach applies only to divisible statutes
which contain alternative elements. The courts were
not permitted to look further at the court documents to
ascertain what the defendant had admitted because the
statute itself did not contain the elements of breaking
and entering to qualify as a generic burglary for appli-
cation of the ACCA enhancement expanding the defini-
tion of burglary beyond the generic offense.

The Petitioner was charged with using or carrying a
firearm in relation to a crime of violence, 18 U. S. C.
§924(c)(1)(A), which carried a 5-year mandatory mini-
mum sentence under §924(c)(1)(A)(i), increased to a 7-
year minimum “if the firearm was brandished,” under
§924(c)(1)(A)(i1), and to a 10-year minimum “if the
firearm was discharged,” under §924(c)(1)(A)(iii). Up-
on conviction the jury form indicated that the Petitioner
had “[u]sed or carried a firearm during and in relation
to a crime of violence,” but not that the firearm was
“[b]randished.” The presentence report recommended a
7-year sentence for brandishing to which the Petitioner
objected, arguing that the verdict form clearly indicated
that the jury did not find brandishing beyond a reasona-
ble doubt and that raising his mandatory minimum sen-
tence based on a sentencing judge’s finding would vio-
late his Sixth Amendment right to a jury trial. The Dis-
trict Court overruled his objection, relying on Harris v.
United States, 536 U. S. 545 (2002), held that judicial
fact-finding that increased the mandatory minimum
sentence for a crime was permissible under the Sixth
Amendment. The Fourth Circuit affirmed.

The Supreme Court overruled Harris and vacated the
judgment concluding that because mandatory minimum
sentences increase the penalty for a crime, any fact that
increases the mandatory minimum is an “element” that
must be submitted to the jury. The Court relied on the
Apprendi principle that any “ ‘facts that increase the
prescribed range of penalties to which a criminal de-
fendant is exposed’ ” are elements of the crime, and
thus the Sixth Amendment provides the right to have a
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jury find those facts beyond a reasonable doubt. A fact
triggering a mandatory minimum alters the prescribed
range of sentences to which a criminal defendant is ex-
posed producing a new penalty, That fact is an element
of the offense. Defining facts that increase a mandatory
minimum to be part of the substantive offense enables
the defendant to predict the legally applicable penalty
from the face of the indictment, and preserves the jury’s
historic role as the intermediary between the State and
criminal defendants. This decision may revive the argu-
ment that prior convictions must be plead and proved
raised in Almendarez-Torres.

Petitioner was convicted of five counts of bank fraud
for conduct that occurred in 1999 and 2000. At sentenc-
ing, he argued that the Ex Post Facto Clause required
that he be sentenced under the 1998 version of the Fed-
eral Sentencing Guidelines in effect at the time of his
offenses rather than under the 2009 version in effect at
the time of sentencing. Under the 1998 Guidelines,
Peugh’s sentencing range was 30 to 37 months, but un-
der the 2009 Guidelines his offenses were assigned
more severe sentencing consequences, yielding a range
of 70 to 87 months. The District Court rejected Peugh’s
ex post facto claim and sentenced him to 70 months’
imprisonment. The Seventh Circuit affirmed.

The Supreme Court reversed finding the Ex Post Facto
clause applies to the sentencing guidelines even though
there are advisory. When a guideline is amended after
the offense of conviction and increases the sentence
faced by the defendant, the defendant must be sen-
tenced under the guidelines at the time of the offense.

Pending Argument this October Term

Question Presented.:

When a criminal defendant affirmatively introduces ex-
pert testimony that he lacked the requisite mental state
to commit capital murder of a law enforcement officer
due to the alleged temporary and long-term effects of
the defendant's methamphetamine use, does the State
violate the defendant's Fifth Amendment privilege
against self-incrimination by rebutting the defendant's
mental state defense with evidence from a court-ordered
mental evaluation of the defendant?



Questions Presented:

1. Whether the crime of distribution of drugs causing
death under 21 U.S.C. § 841 is a strict liability
crime, without a foreseeability or proximate cause
requirement.

2. Whether a person can be convicted for distribution
of heroin causing death utilizing jury instructions
which allow a conviction when the heroin that was
distributed "contributed to," death by "mixed drug
intoxication," but was not the sole cause of death of
person.

Question Presented:

Whether the offense of aiding and abetting the use of a
firearm during and in relation to a crime of violence or
drug trafficking crime, in violation of 18 U.S.C. §§ 924
(c)(1)(A) and 2, requires proof of (i) intentional facilita-
tion or encouragement of the use of the firearm, as held
by the First, Second, Third, Fifth, Seventh, Eighth,
Ninth, and Eleventh Circuits, or (ii) simple knowledge
that the principal used a firearm during a crime of vio-
lence or drug trafficking crime in which the defendant
also participated, as held by the Sixth, Tenth, and Dis-
trict of Columbia Circuits.

Question Presented.:

Under Georgia v. Randolph, 547 U.S. 103, 126 S.Ct.
1515, 164 L.Ed.2d 208 (2006), must a defendant be
personally present and objecting when police officers
ask a co-tenant for consent to conduct a warrantless
search or is a defendant's previously-stated objection,
while physically present, to a warrantless search a con-
tinuing assertion of 4th Amendment rights which can-
not be overridden by a co-tenant?

The Fifth Circuit held, contrary to the holdings of every
other circuit considering the question, that there was no
requirement that restitution be limited to losses proxi-
mately caused by the defendant's criminal acts and that
the defendant is responsible for restitution for all losses
suffered by the victim regardless of whether the De-
fendant's criminal acts proximately caused the loss and
the victim's losses occurred prior to the Defendant's in-
dictment and arrest.

Questions Presented:

1. What, if any, causal relationship or nexus between
the defendant's conduct and the victim's harm or
damages must the government or the victim estab-
lish in order to recover restitution under 18 U.S.C.
Sec. 22597
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Second Circuit Highlights

Below is a summary of some of the most important cases decided during the Second Half of the August 2012
Term. A complete list and summary of cases decided during the Second Half of the Term is available here.

Silence Is Golden, but Requesting an Attorney May Set You Free

Appealed from a judgment issued by Judge Mae A. D'Agostino, NDNY
Argued by Lawrence Elmen, Glens Falls (Appellant), Rajit Dosanjh (USA)

In Okatan, the Court reversed the defendant’s convic-

tions on three counts relating to illegally bringing an
alien into the United States after finding that district
court erred in permitting the government to introduce
evidence and comment in summation that the defend-
ant requested an attorney after a border patrol agent
interviewed him. The defendant, who had been sur-
veilled over the course of several hours, was stopped
by a law enforcement officer whose suspicion was
aroused in response to the defendant’s driving pattern.
Although initially responsive to police questioning, the
defendant eventually invoked his Fifth Amendment
right, stating that he wanted a lawyer. The district
court suppressed all statements the defendant subse-
quently made, but, against defense counsel objection,
permitted the government to elicit testimony that the
defendant requested a lawyer and permitted the govern-
ment in summation to reference the defendant’s re-
quest. The Circuit reversed, finding that the district
court erred in permitting evidence and reference of de-
fendant’s request for a lawyer and that the admission of
the evidence was not harmless beyond a reasonable
doubt.

The Okatan Court’s consideration of whether the gov-
ernment may elicit evidence and comment on a defend-
ant’s invocation of the right to an attorney took place
against the backdrop of a split in the circuits on the is-
sue and the Supreme Court’s decision this term in Sa-
linas v. Texas, _U.S. | 133 S.Ct. 2174 (2013), in
which the Court held that the prosecution may com-
ment on a defendant’s silence. Importantly, the Salinas
Court left open the question as to whether the prosecu-
tion may comment when a defendant affirmatively in-
vokes his Fifth Amendment right, instead of merely
falling silent. Finding that the defendant in Okatan
was entitled to invoke his right to an attorney and af-
firmatively did so, the Second Circuit held that the
prosecution may not elicit evidence and comment on a
defendant’s invocation of the right to a lawyer:

As the Supreme Court has explained,

such comment would be “a penalty im-
posed by courts for exercising a consti-
tutional privilege,” which “cuts down on
the privilege by making its assertion
costly.” Griffin v. California, 380 U.S.
609, 614 (1965). The same logic gov-
erns our decision today. Use of a de-
fendant's invocation of the privilege im-
poses the same cost no matter the con-
text in which that invocation is made.
When [the officer], for the second time,
asked [the defendant] why he was in the
rest area, any answer [the defendant]
gave “might [have been] used to incrim-
inate him in future criminal proceed-
ings,” United States v. Ramos, 685 F.3d
120, 126 (2d Cir.2012), and a simple
failure to answer might also have been
used to incriminate him, see Salinas,
133 S.Ct. at 2184 (“Before petitioner
could rely on the privilege against self-
incrimination, he was required to invoke
it.”). The Fifth Amendment guaranteed
[the defendant] a right to react to the
question without incriminating himself,
and he successfully invoked that right.
As the First Circuit has observed, allow-
ing a jury to infer guilt from a pre-arrest
invocation of the privilege “ignores the
teaching that the protection of the fifth
amendment is not limited to those in
custody or charged with a crime.” Cop-
pola v. Powell, 878 F.2d 1562, 1566
(1st Cir.1989).

Okatan, supra at *7 (full citations inserted).

Because “the evidence of [the defendant’s] guilt was
purely circumstantial and far from overwhelming,” and
because “the case was built primarily on [the defend-
ant’s] suspicious behavior, which, according to the
government, emphatically included his request for a
lawyer,” the Court found that the error of admitting
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evidence and comment on the defendant’s request for a remanded for a new trial. /d. at *8-9.

lawyer was not harmless beyond a reasonable doubt and

In the World of Inevitable Discovery, Might Does Not Make Right

Appealed from a judgment issued by Judge John F. Keenan, SDNY

Argued by Barry D. Leiwant, SDNY FDP (Appellant), Benjamin Allee (USA)

In Stokes, the Court vacated the judgment of convic-

tion for firearms offenses after finding that the district
court improperly applied the inevitable discovery rule
in denying the defendant’s suppression motion. The
defendant was wanted in connection with a homicide in
Poughkeepsie, New York. An investigation led law
enforcement to a hotel room in the Bronx, where a deci-
sion not to seek an arrest warrant was made because
under New York law, once an arrest warrant issues, law
enforcement officers are not permitted to question sus-
pects outside of the presence of counsel. See People v.
Samuels, 49 N.Y.2d 218, 223 (1980). Foregoing an at-
tempt to secure the defendant by merely announcing
their presence, waiting for his exit from the hotel, or
attempting a ruse to lure the defendant out of the room,
law enforcement officers instead simply entered the ho-
tel room through a partially cracked hotel room door,
where they immediately observed the defendant, and
upon placing him under arrest, discovered the firearms
underlying the federal indictment. The district court
denied the defendant’s suppression motion, finding that
the firearms would have been inevitably discovered in
one of two ways: either the defendant might have left
the room “with[ ] one or more weapons on his person
for protection,” or “holding the bag of guns,” at which
time law enforcement officers would have “performed a
search incident to ... lawful arrest ... or ... an inventory

Making Dollars, but Not Much Sense

Appeal from a judgment issued by Judge Glenn T. Suddaby, NDNY
Argued by James P. Egan, NDNY FPD, Richard Friedman (USA)

In an unfortunate decision, the Circuit upheld much of

the district court’s restitution order in a run of the mill
child pornography receipt and possession case involv-
ing a minor female known as “Amy.” In the Court’s
prior child pornography restitution decision in United
States v. Aumais, the Circuit held that the government
must demonstrate that a defendant’s receipt and posses-
sion proximately caused the alleged victim’s claimed
losses by showing that the alleged victim know of the
defendant’s activities. In Lundquist, the Court found
that Amy was aware of Lundquist simply because she

search,” and found the weapons, or if the defendant left
the bag in his room, “then cleaning staff would have
found the open bag of firearms ... [and the hotel owner],
in the ordinary course of business, would have turned

the firearms over to law enforcement.” Stokes, supra at
*6.

The Circuit rejected both lines of reasoning for several
reasons. First, the district court’s “finding that there
was only one real contingency in this case, failed to ac-
count for all of the demonstrated historical facts in the
record, and in doing so, failed adequately to consider
other plausible contingencies that might not have result-
ed in the guns' discovery.” Id. These included the pos-
sibilities that someone else may have left the hotel
room with the firearms, that the defendant may have
concealed the firearms in the hotel room, and that, even
if the hotel owner discovered the firearms, he would not
have failed to turn them over to law enforcement. The
inevitable discovery rule cannot rest on speculation as
to what might have happened absent the illegal search.
It must rest on what would have happened. Id. The
Circuit further concluded that the “deliberate, tactical
choice to violate Stokes's constitutional rights was
‘sufficiently deliberate that exclusion [could] meaning-
fully deter it,”” id. at *4 (quoting Herring v. United
States, 555 U.S. 135, 13940 (2009)).

was examined prior to his arrest. That finding was
made (1) despite the lack of any evidence that the gov-
ernment notified Amy, (2) despite the lack of any evi-
dence that either Amy, her attorney, or her psychologist
was aware of Lundquist prior to her examinations, (3)
despite the lack of any evidence from Amy concerning
the alleged effects of learning of Lundquist’s activities,
and (4) the fact that other individuals were arrested for
receiving and possessing images of Amy during the
same period. Furthermore, there was no evidence that
Lundquist, who received and possessed thousands of
images, even knowingly possessed an image of Amy.
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However, according to the Lundquist Court, because the
evidence permitted an inference that Amy was aware of
Lundquist, the district court did not err in finding that
Lundquist proximately caused Amy’s claimed losses.
In other words, the Circuit found proximate causation
established because the evidence made a finding that
Amy was aware of Lundquist as likely as a finding that
she was unaware of him. Because a finding of prepon-
derance of the evidence requires proof that Amy knew
of Lundquist more likely than not, there is reason to
question the validity of the Court’s holding. Fortunate-
ly, the Lundquist Court struck down the district court’s
finding that Amy’s uncle, who recorded and dissemi-
nated his abuse of Amy, was not responsible for any of

In Search of Plain View

Appealed from a judgment issued by Thomas J. McAvoy, NDNY

Argued by James P. Egan, NDNY FPD (Appellant), Paul Silver (USA)

The Court of Appeals vacated a child pornography

conviction and remanded after finding that the district
court’s decision denying the defendant’s suppression
motion required further factual development. In Gal-
pin, the defendant was charged in an indictment with
several counts of production of child pornography,
committing a felony offense involving a minor while
being required to register as a sex offender, and posses-
sion of child pornography. The evidence underlying
the indictment was discovered during a computer foren-
sic examination pursuant to a warrant to search Gal-
pin’s computer for “evidence that will constitute, sub-
stantiate or support violations of NYS Corrections Law,
section 168—f subdivision four, NYS Penal Law and or
Federal Statutes.” Galpin, 720 F.3d at 439. The war-
rant issued after law enforcement officers learned that
Galpin, who had previously been convicted of Sexual
Abuse in the First Degree, was using an unregistered
MySpace account and was seen having young boys
over to his house and spending the night. Although af-
firming the district court’s finding that the warrant was
unconstitutionally broad and probable cause was lack-
ing to search for child pornography, the Court found
“deficient the factual and analytical record as to wheth-
er the warrant was severable and whether the images of
child pornography were seized in plain view . ...” Id.
Consequently, the Court vacated the judgment and re-
manded the case for further development of the record.
In doing so, the Court addressed the application of sev-
eral constitutional doctrines in the context of computer
searches.

Amy’s claimed losses. Additionally, the Court found
that the district court erred in including losses that pre-
dated Lundquist’s arrest and ordering him jointly and
severally liable for all of Amy’s claimed losses. Be-
cause the Supreme Court had already agreed to consider
the causation issue in the context of child pornography
restitution in Paroline v. United States, No. 12-8561,
there is reason to wonder why the Circuit issued a deci-
sion. Even so, given the Supreme Court’s pending res-
olution of this issue, don’t allow the government to take
Lundquist to the bank.

First, the Court emphasized the need for “heightened
sensitivity to the particularity requirement in the con-
text of digital searches.” Id. at 447. This heightened
sensitivity is demanded given the vast storage capacity
of computers and amount of private information they
contain. Furthermore, the Court noted that there is “a
serious risk that every warrant for electronic infor-
mation will become, in effect, a general warrant, ren-
dering the Fourth Amendment irrelevant.” Id.

Second, the Court had little trouble finding that the war-
rant was overly broad and purported to authorize an un-
constitutional general search of Galpin’s computer,
cameras, and cellular phones for evidence of the viola-
tion of any state or federal statute.

Third, the fact that a warrant may be over broad and
purport to authorize a general search does not end the
analysis. As the Court noted, the next step is to deter-
mine whether the unconstitutional portions of the war-
rant may be severed from the constitutional ones. For
the first time, the Court outlined the severability analy-
sis, relying on the analysis established in United States
v. Sells, 463 F.3d 1148 (10th Cir. 2006): (1) separate
the warrant into its constituent clauses; (2) examine
each individual clause to determine whether it is suffi-
ciently particularized and supported by probable cause;
and (3) determine whether the valid parts are distin-
guishable from the nonvalid parts. /d. at 448-49. To be
distinguishable, “each of the categories of items to be
seized [must] describe [ ] distinct subject matter in lan-
guage not linked to language of other categories, and
each valid category [must] retain[ ] its significance
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when isolated from rest of the warrant.” Id. at 449.
However, just because a warrant survives the preced-
ing analysis does not make a warrant severable. As the
Court explained, even where parts of the warrant are
valid and distinguishable, severance may be inappro-
priate where, for instance, the sufficiently particular-
ized portion is “only a relatively insignificant part of a
sweeping search,” or where “the warrant is generally
invalid but as to some tangential item meets the re-
quirement of probable cause . ...” Id.

Fourth, although recognizing that the Circuit has thus
far declined to impose specific computer search proto-
cols, the Galpin Court cautioned that “the district
court's review of the plain view issue should take into
account the degree, if any, to which digital search pro-
tocols target information outside the scope of the valid

portion of the warrant. To the extent such search meth-
ods are used, the plain view exception is not available.”
Id. at 451.

Finally, although not reaching the good faith exception
to the exclusionary rule, the Galpin Court highlighted
the “ample evidence that investigators sought evidence
beyond the scope of the one crime that was particular-
ized in the warrant application and for which the appli-
cation supplied probable cause.” Id. at 453. On re-
mand, the Court directed the district court to deter-
mine, if it finds neither severability nor the plain view
doctrines applicable, whether the good faith exception
would apply to a warrant containing no limits and lack-
ing probable cause to search for evidence of child por-
nography.

Be Careful What You Ask For At Sentencing

Appeal from a judgement issued by Judge Richard A. Arcara, NDNY

Argued by Fonda Dawn Kubiak, NDNY FPD, Stephan J. Baczynski (USA)

Consideration of this case, in which a below guideline

144-month sentence was upheld as substantively rea-
sonable on appeal, is necessitated by the dueling con-
curring opinions of Judges Calabresi and Raggi. In the
district court, the judge varied 44 months below the
bottom of the career offender guideline range on the
basis of the defendant’s addiction. On appeal, the
Court upheld the sentence, finding that the below-
guideline sentence was not outside the permissible sen-
tencing range.

Judge Calabresi wrote separately out of a concern that
lawyers and judges have not sufficiently understood
that the panel in U.S. v. Preacely, 628 F.3d 72 (2d Cir.
2010), found procedural error in the district court’s
failure to recognize that it could first “depart” horizon-
tally under U.S.S.G. § 4A1.3 before varying from the
“new” guideline range. Ingram, 721 F.3d at 38-40
(Calabresi, concurring). Responding to the argument
that the failure to make a guideline departure would
make little difference in light of a judge’s authority to
consider other factors in applying a variance and fash-
ioning the ultimate sentence, Judge Calabresi argued
that a judge is required to first properly calculate the
guidelines and consider guideline departure before non
-guideline variances and raised concern that the guide-
lines have an anchoring effect.

In a separate concurrence, Judge Raggi pointed out that
nothing requires a judge to consider a departure or to
first consider a departure before a variance. Addition-
ally, Judge Raggi called into doubt Judge Calabresi’s
claim that the request for a departure, even if granted,
will lead to an overall lower sentence after a variance is
applied. According to Judge Raggi, the request for a
departure may have a poisonous effect by alerting cer-
tain judges that a defendant’s employment since arrest,
for example, is not an appropriate basis for a departure,
and thus leading a judge to deny a request both for a
departure and a variance:

[T]he practical effect of requiring a §
4A1.3 departure to be considered before
a sentencing variance would have been
to apply a powerful brake—even if only
temporarily—to the mitigation of In-
gram's career offender sentence. A de-
fense attorney seeking more considera-
tion might well decide to appeal directly
to the district court's broad variance dis-
cretion without reminding it of the §
4A1.3(b)(3)(A) limitation . . . lest this
dissuade the district court from granting
the larger variance sought.

1d. at 50.
Judge Raggi also noted out that the two-step procedure
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urged by Judge Calabresi is similar to
the procedure the Commission has
asked Congress to enact into law as a
Booker “fix,” and that “insofar as the
Commission’s post- Booker recommen-
dations are animated by a belief that
Congress should ‘statutorily require
district courts to give ‘substantial
weight’” to the guidelines,” courts
should proceed cautiously before en-
dorsing them . ...” Id. at 48 n.5.

LESSONS: Requesting a departure in
addition to a variance depends on the
nature of the case, the particular miti-
gating factors, the defendant’s history,
and the judge’s guideline views. Addi-
tionally, in a case involving the career
offender guidelines, a deconstruction
argument is always availing and pru-
dent. See Amy Baron-Evans, Jennifer
Coffin, Sara Noonan, Deconstructing
the Career Offender Guidelines (April

UPDATE
FROM THE
BENCH

1,2011), available here.

LexisNexis Offering CaseMap at a
Discount for CJA Panel Attorneys

Due to the ongoing popularity and interest of the CJA

and defender community and our national maintenance
agreement with them, LexisNexis has once again
agreed to offer the CaseMap / DocManager / TimeMap
bundle to CJA panel and federal defenders offices
(FDOs) at a special reduced price of $387.50 through
November 15, 2013. The GSA price for this bundle of
software product is normally $875.00. After November
15th, the bundle will be offered at a still significantly
discounted rate of $437.50.

CaseMap is a fact management database application
used to manage, organize and connect case facts, legal
issues, key players, and documents. Reports can be eas-
ily produced which give snapshots of critical case de-
tail including an outline of issues for the case, a fact
chronology, and supporting people, organizations, and
documents in the case. In addition, the reports pro-
duced can now also include various linked documents
embedded into the PDF to allow easy sharing of key
information with people who may not have access to
the database.

For CJA panel attorneys and defender offices who pur-
chased their CaseMap licenses through the Office of
Defender Services’s national maintenance contract,
you are eligible to upgrade to CaseMap 10 free of
charge. Released last year, CaseMap 10 has a number
of very useful features including full-text searching
across the entire CaseMap case file as well as linked
documents, optical character recognition, new bulk im-
portation capabilities, increased integration with Mi-

On Sept. 1, 2013,
Hon. Robert A.
Katzmann replaced
Hon. Dennis Jacobs
as Chief Judge of the
United States Court
of Appeals for the
Second Circuit

On June 30, 2013,
Hon. Norman A.
Mordue took senior
status

crosoft products and customized spreadsheets which
CJA panel attorneys and FDOs have found to be useful
to their cases.

CaseMap works great regardless of the size or scope of
your practice. It significantly cuts down on time spent
organizing and assessing cases. The practice of law is
moving towards computer electronics and rapidly leav-
ing behind the days of books, paper files and legal
notepads.

For CJA panel inquiries: contact Courtney Kessler with
LexisNexis at 904-373-2201 for assistance and ques-
tions. For FDO inquiries: contact Jesse

Manolo at 904-373-2199. If you have any questions
regarding the utilization of CaseMap within FDOs and
CJA panel attorneys’ offices or whether your licenses
are listed as part of the national maintenance contract,
please contact either Alex Roberts or Kelly Scribner of
the National Litigation Support Team at 510-637-3500.
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